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JOINT APPENDIX 
333 /Filed January 22, 19577 


UNITED STATES DISTRICT COURT __ 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled November 1, 1956, Sworn in on Novenb er 6, 1956 


The United States of America ; Criminal No. 60- -57 
Vv. : Grand Jury No. 1620-56 
Carolyn Mullen : Cruelty to Children 


(22 D.C.C. 901) 

The Grand Jury charges: i 

On or about November 6, 1956, within the District of Columbia, Carolyn 
Mullen did torture, abuse and otherwise wilfully maltreat Frank Mullen, being 
a male child under eighteen years of age, that is, about five years of age. 
SECOND COUNT: 

On or about November 6, 1956, within the District of Columbia, Carolyn 
Mullen did torture, abuse and otherwise wilfully maltreat Mary Mullen, being 
a female child under eighteen years of age, that is, about two eare of age. 

/s/ Oliver Gasch 


en See Attorney of the United States in 
/s/ Paul May and for the District of Columbia 
Foreman. | 


334 /Filed January 25, 19577 | 
PLEA OF DEFENDANT | 
On this 25th day of January, 1957, the defendant Carolyn Mullen, appear- 
ing in proper person and by his attorney John Spriggs, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. | 





By direction of 
Present: LUTHER W. YOUNGDABL 
United States Attorney ier aes Three 


By Robert J. Asman 
Assistant United States Attorney 
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T. Doran ! HARRY M. HULL, Clerk 
Otticial Reporter By /s/ Harold Dodd, Deputy Clerk 
335 /Filed February 4, 19577 


Motion For the Return of Siezed Property: 
And the Suppression of Evidence. 


Comes now, the Defendant, Carolyn Mullen, and moves this Honorable 
Court, to direct that certain property of which she is the sole owner, a sched- 
ule of which is annexed hereto: and which on the day November 6, 1956, at 
the premises known as 1215-1/2 C Street, N. E., Washington, D. C. was unlaw- 
fully seized and taken, from her, by certain members of the Metropolitan 
Police Force, of the District of Columbia, whose names are unknown to the 
Defendant, be returned to her, and that it be suppressed, as evidence against 
her in any criminal proceeding. 
Defendant further states that the property was seized against her will, 
and without a search warrant. 
336 Schedule A. 
Defendant further states that the property was seized against her will, 
and without a search warrant. Said property consisted of: 
- Defendant’s 2 children, Frank and Mary Mullen. 
- Wagon chains. 
Bicycle chains. 
Dog-leash chains. 
5. Curtain locks attached thereto chains. 


6. Keys. 


1 
2 
3 
4 


341 /Filed May 31, 19577 
On this 31st day of May, 1957, came again the parties aforesaid, in manner 
as aforesaid, and the same jury as aforesaid in this cause, the hearing of which 
was respited Wednesday, May 29, 1957; whereupon after arguments of counsel 
and instructions of the Court, the alternate juror, George B. Mudd, Sr. is dis- 
charged and the jury retires to deliberate; thereupon the said jury upon their 
oath say that the defendant is guilty as indicted. 





3 ! : 
The case is referred to the Probation Officer of the Court. 
The defendant is allowed to remain on bond pending sentence. 

By direction of | 

HENRY A. SCHWEINHAUT 


Presiding Judge | 
Criminal Court # Five 


342 /Filed September 6, 19577 : 
JUDGMENT AND COMMITMENT 
On this 6th day of September, 1957, came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Eugene F. Lane, 
IT IS ADJUDGED that the defendant has been convicted upon her plea of 
not guilty and a verdict of guilty of the offense of : 

Violation of Section 901, Title 22, District of Columbia Code, as charged 
and the Court having asked the defendant whether she has anything to say why 
judgment should not be pronounced, and no sufficient cause ? the contrary 
being shown or appearing to the Court, | 

IT IS ADJUDGED That the defendant is guilty as charged and convicted. 

IT IS ADJUDGED That the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment for 
a period of | 

Six (6) months to Eighteen (18) months on Count One; 

Six (6) months to Eighteen (18) months on Count Two; 
said sentence imposed on Count Two to take effect at the expiration of the 
sentence imposed on Count One. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. | 


/s/H. A. SCHWEINHAUT 
United States District Judge 


343 /Filed September 12, 19577 
MOTION FOR LEAVE TO APPEAL IN FORMA PAUPERIS 





é 

Comes now the defendant, Carolyn Mullen, in proper person, and moves 
this Honorable Court for leave to appeal of sentence imposed by this Court on — 
September 6, 1957 for violation of Title 22, Section 901 of the D. C. Code, with- 
out prepayment of costs in forma pauperis. 

Defendant states that there are several substantial questions of law and 
fact involved and because of her poverty the defendant is unable to pay the costs 
of an appeal. Affidavit executed by the defendant is annexed hereto and made 
a part hereof. 

Wherefore defendant prays that the Court permit her to proceed on appeal 
without prepayment of cost. 

/s/ Carolyn Mullen 
Certificate of Service: This is to certify that service of the within motion was 
made by mailing a copy thereof to Mr. Oliver Gasch, U.S. District Attorney 
for the District of Columbia at his office in the U. S. District Courthouse, 
Washington, D. C., this 12th day of September 1957. /s/ Carolyn Mullen. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


347 /Filed August 4, 19587 APRIL TERM, 1958 
No. Misc. 951 
Carolyn Mullen, : District Court Criminal No. 60-57 
Petitioner, 


Ve 
United States of America, 
Respondent. 


Before: Jackson, Senior Judge of the Court of Customs and Patent Appeals, 
Sitting by Designation, Wilbur K. Miller and Bazelon, Circuit Judges, 
in Chambers. 


ORDER 
Upon consideration of the petition for leave to prosecute an appeal in 
forma pauperis, of respondents answer, of petitioner’s reply, of the memo- 
randum in support of the petition filed by petitioners counsel, wherein peti- 
tioner moves for summary reversal, and of respondent’s answer to said memo- 


randum, it is 
ORDERED by the court that petitioner be, and she is hereby, allowed to 


9) 
proceed on appeal from the ‘judgment of the District Court Without prepay- 
ment of costs. 

It is FURTHER ORDERED by the court that the record on appeal in this 
case be prepared promptly by the Clerk of the District Court and transmitted 
to this court within forty days. 

It is FURTHER ORDERED by the court that the joint appendix in this 
case shall be printed at the expense of the United States. 

The court having been advised that petitioner is presently undergoing 
observation by the authorities of the Federal Bureau of Prisons, it is 

348 FURTHER ORDERED by the court that, if petitioner is not found to be in 
need of psychiatric treatment, or to be of unsound mind, by said authorities, 
petitioner will be ordered released upon the filing of a recognizance bond 
conditioned upon her surrendering herself forthwith to the United States Marshal 
for the District of Columbia when properly called upon to do so, to be dealt 
with and proceeded against in this case according to law, in case the order 
appealed from herein shall be affirmed, or the appeal for any cause be dis- 


missed, or the judgment be reversed and the case be remanded for further 

proceedings, or a further order be entered by this court revoking this order. 
It is FURTHER ORDERED by the court that counsel for respondent shall 

promptly notify this court as to the result of the present observations of 


petitioner by the Federal Bureau of Prisons. ! 
Per Curiam. : 
Dated: August 1, 1958. | 
A true copy, Test: JOSEPH W. STEWART, Clerk, United States Court of 


Appeals for the District of Columbia Circuit. By /s/ William G. Secrest, 
Deputy ‘a 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
1 /Filed June 26, 19587 ! 


UNITED STATES DISTRICT COURT 7 
FOR THE DISTRICT OF COLUMBIA ! 


UNITED STATES OF AMERICA : | 
vs. : Criminal Action No. 60-57 
CAROLYN MULLEN, Defendant. : , 
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Washington, D.C. 
May 28, 1957 


The above-entitled matter came on for trial before the HONORABLE 
HENRY A. SCHWEINHAUT and a jury. 
APPEARANCES: 
On behalf of the government: 


JOEL BLACKWELL, Esq., 
Assistant United States 
District Attorney. 


On behalf of the defendant: 
EVERETT EDMOND, Esq. 
x» * *©* *©* © © &© * 
LEWIS D. CROOKE 
was called as a witness by the government and, having been first duly sworn, 
Was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. BLACKWELL: 

Q. State your full name, Officer. A. Lewis D. Crooke. 

Q. What is your assignment. A. Private, Metropolitan Police Depart- 
ment, attached to the 9th Precinct. 

Q. Directing your attention to November 6, 1956, were you so assigned 
to No. 9 Precinct? A. I was. 

Q. In what capacity? A. Private. 

Q. Did there come a time on November the 6th that you had occasion to 
visit premises 1215-1/2 C Street, Northeast? A. That is correct. 

* * * *© © *&© *© * 

Q. Now, will you tell His Honor and the ladies and gentlemen of the jury 
what time of day you visited the premises 1215-1/2 C Street, Northeast and 
what you observed as a result of your visit? A. Well, your Honor and jury, 
it was about 1:45 p.m., I went with the Fire Marshal on a complaint from his 
office. And we went to the premises 1215-1/2 C Street. We were met outside 
by Mr. Vorbeck, who lived underneath in an apartment of the defendant . 

Q. Don tell us anything Mr. Vorbeck said to you -- you did have a con- 
versation with Mr. Vorbeck? A. That is correct. 
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10 





7 | 

Q. As a result of that conversation, what did you do, if anything? A. 

Well, my job in the 9th Precinct, I am the Sanitation Officer. I enforce 
all the regulations pertaining to the -- police regulations -- to garbage and 
trash. | 
So I went around to investigate the complaint. And as I did I went up on 
the back porch, and knocked on the door and I got no answer to the door. And 
there was a child, children, in there. And I asked the little boy to open the 
door. And he said he couldnt. He said he was chained. | 

So I asked him to push the paper away, there was tissue paper over the 
back window. I looked in and he held his leg up. He hada chain in there which 
I think is in court now. 

Q. Proceed. A. And I didn’t enter the house, but I went to the patrol 
box, and I called my commanding officer. | 

THE COURT: Just a moment, please. Before you do whatever you are 
planning to do, let the officer finish his answer to your question. 

THE WITNESS: I called my commanding officer, Captain Lewis B. Peters, 
and he arrived on the scene, and the window was raised. And we entered. And 
I asked the child who chained him and he said his mother did. And I said, 


“Where is the key ?” | 


THE COURT: Well now -- this is, of course, obviously hearsay. How 
can it be admissible ? It may be. 

MR. BLACKWELL: Anything the child said to the tier out of the 
presence of the officer, I move it be stricken. 

THE COURT: Well, that is my point. You better ask the officer instead 
of letting him tell the story. | 

BY MR. BLACKWELL: i 

Q. What did you observe -- | 

THE COURT: How did you get in the window ? ! 

THE WITNESS: The window was raised and we entered through the win- 

THE COURT: You and who? | 

THE WITNESS: The captain and a scout car man. i 

THE COURT: You and Captain Peters and a scout car man. The three 


' 
i 
I 


of you went in the window? 

THE WITNESS: That is correct. P 

THE COURT: Yau had first seen the boy chained ? 

THE WITNESS: That is correct. 

THE COURT: When you got in the window -- don’t tell us what the boy 
said -- what did you do or see? Don’t tell us what the boy said. 

THE WITNESS: Well, we found the two-year old child chained and the 
cat. 

THE COURT: Now, the boy -- 

THE WITNESS: Was chained. 

11 THE COURT: Do you know the boy ? 

THE WITNESS: Yes, sir. 

THE COURT: Do you know his name ? 

THE WITNESS: Frank. 

THE COURT: Frank what ? 

THE WITNESS: Frank Mullen. 

THE COURT: He was chained to what ? 

THE WITNESS: To the -- I imagine it is a day bed. 

THE COURT: To a bed. 

THE WITNESS: Bed, yes. 

THE COURT: And then you saw a 2-year old child. 

THE WITNESS: Yes, sir. 

THE COURT: Also chained ? 

THE WITNESS: Yes, sir. 

THE COURT: What was the child’s name ? 

THE WITNESS: I think it was Mary. 

THE COURT: Mary what ? 

THE WITNESS: Mullen. 

THE COURT: And chained to what ? 

THE WITNESS: To, -- at that time the little girl was loose. The chain 
was around her leg but it was loose. It wasn’t chained to anything. 

BY MR. BLACKWELL: 

Q. Was the boy Frank chained to anything? A. Yes. 








12 Q. What? A. To this bed. : 

Q. What did you do, if anything? A. Well, we sent the scout car down 
on 8th Street to a hardware store and got a pair of bolt cutters. 

Q. As a result of what you saw in there, did there come a time when you 
did something else? © What did you do on the premises? | 

THE COURT: Well, the officer came back with the bolt cutters, I take it. 

THE WITNESS: Yes, sir. ! 

THE COURT: What happened while he was gone? 

THE WITNESS: Well, we had to just wait there until the car came back 
with the cutters. 

THE COURT: Ali right. Then what did you do? 

THE WITNESS: Then we snipped the chains off of the children. 

THE COURT: Both of them? | 

THE WITNESS: Yes, sir. 


* * *£©+ *&©* © © & F 


1 
| 


13 Q. I show you what has been marked, Officer Crooke, as Government’s 
Exhibit No. 1 for identification, and I ask you if you have seen that before, 
and if so, when, and where, and what is it? A. On the 6th of November of 

14 1956, these chains, this particular chain was around Frank Mullen’s 
leg, at 1215-1/2 C Street, Northeast. | 

Q. Is that the set of chains that you have testified that you, in company 
with Captain Peters, did cut from Frank Mullen’s leg? A. That is correct. 
This is the set of chains. ! 

Q. Is that the set of chains you also testified was chained to the bed, 
chained Frank Mullen to the bed? A. That is correct. 3 

Q. I now show you what has been marked Government’s Exhibit 2 for 
identification, and ask you, sir, if you have seen that before. A. This chain 
here was on the little girl, Mary Mullen, on November 6 of 56, at 1215-1/2 
C Street, Northeast. | 

THE COURT: Now, Officer, tell us, please, how you know that number 
one and number two are the chains that you have told us they are? 

THE WITNESS: Well, at the time, on the scene, why I said the big chain 
that was on the boy and the small chain was on the little girl. 


10 
* *+ *+ *&©* © & * x 
16 Q. Thank you, sir. At 1215-1/2 C Street, Northeast -- that is here in 
the District of Columbia, is it not? A. Yes, sir. 
x * *+ * *©* &* © * 
CROSS-EXAMINATION 
BY MR. EDMOND: 
Q. You said you went to investigate a complaint. Who made the com- 
plaint? A. I understand Mr. Vorbeck did. 
Q. Mr. Vorbeck. And where does he live? A. 1215 C Street, Northeast. 
Q. 1215 C Street. He made a complaint for which premises? A. 1215-1/2. 
Q. Do you have a copy of that complaint, Officer ? 
(Paper was handed to Mr. Edmond.) 
Q. Officer, you state that the window was open, on your direct examina- 
tion. You stated that a window was open. A. No, I did not. 
17 Q. Well, do you now wish to state what was the true condition? A. I 
stated that window was raised. 
THE COURT: Well, how much from the sill? 
THE WITNESS: It was all the way down, Your Honor, to the sill. A 
closed window. 
THE COURT: What do you mean then, when you say it was raised? 
THE WITNESS: We had to raise it to enter. 
THE COURT: You mean you raised it? 
THE WITNESS: Yes, sir, the Captain. 
THE COURT: What are you asking about? How it was when he saw it? 
MR. EDMOND: That is right. 
THE WITNESS: A closed window. 
BY MR. EDMOND: 
Q. So it was a closed window and you raised it? A. That is correct. 
Q. And did you go or did someone else go in? Did you enter the raised 
window? A. The scout car man went in the window. 
Q. And was he there when you raised the window ? Was he present when 
you raised the window? A. Yes, we were all there. There were about five or 
18 six police officers present. 





11 | 
Q. Was he there when you first saw the children? A. | No, he wasn’t. 
Q. Did you enter the premises at all? A. Yes, I did. | 
Q. Which way did you go in? A. Through the door. _ 
Q. And who opened the door? A. Private Morris Hallman. 
Q. And he is one of the privates who went in through the window? A. 
That is correct. i 
MR. EDMOND: Your Honor, I believe we have had this question dis- 
cussed before. I guess we better approach the bench, Your Honor. 
(At the bench:) | 
MR. EDMOND: On the basis of the Lee case which was decided recently, 
the officer went down and raised the window. He had no search warrant, it 
hasn’t been brought out that he had a search warrant. He entered the premises. 
There wasn’t any felony being committed, and on the sa of that, I think 
the testimony should be stricken. | 
MR. BLACKWELL: There was a misdemeanor being deremntited right 
in his presence. | 
THE COURT: Did he testify that he saw anything? __ 


MR. BLACKWELL: Yes, he testified he saw these children. 

THE COURT: Through the window. Before they raised it ? 

MR. BLACKWELL: Yes. There have been two motions filed in this 
case, Your Honor. i 

THE COURT: I know, but I am hearing the testimony, a he said 


that. 

MR. EDMOND: He went and peeped in, and, of course, is boy was 
chained, but that wasn’t any misdemeanor being committed. 

MR. BLACKWELL: If Your Honor please, the testimony was he heard 
the boy, he asked the boy -- called the boy, and the boy said he couldn’t open 
the window or door because he was chained. He asked him to move the paper 
back and he moved the paper back and he saw the chains on him. 

MR. EDMOND: So when he called the boy -- | 

THE COURT: I don’t think we should leave it to doubt. I am going to 
clear it up right now. After that I will rule on the motion. _ 

(In open Court:) 
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THE COURT: Officer, what time did you and whoever was with you get 
there ? 

THE WITNESS: Your Honor, I didn’t look at the time. 

THE COURT: Approximately. 

THE WITNESS: I’d say about 1:45. 

THE COURT: In the afternoon ? 

THE WITNESS: In the afternoon. 

THE COURT: Was it a row house or detached ? 

THE WITNESS: Row of these apartments with one down and one up. 

THE COURT: Was this an apartment or house ? 

THE WITNESS: An apartment. 

THE COURT: An apartment in an apartment building. 

THE WITNESS: That’s correct, sir. 

THE COURT: Tellus where it was with respect to the street and an 
alley, if there was an alley. 

THE WITNESS: Well, it was on the second floor of 1215 and 1215-1/2. 

THE COURT: So you had to go into the main entrance of the building. 

THE WITNESS: Yes, sir. 

THE COURT: And then what did you do to get to the apartment that you 
are talking about ? 

THE WITNESS: I didn’t enter the front way. 

THE COURT: Tell us about it. 

THE WITNESS: I went around to the back through the alley. 

THE COURT: Tell me, -- pardon me a moment. 

So you will understand why I am asking you what may seem to you to be 
silly questions -- I want to ask you this, and you tell us in your own way, 

21 where did you go, describe the building, how you got to the apartment that 
you have been talking about, and what you saw before you raised the window, 
if you saw anything, before you raised the window and went in. 

Now, start from the beginning and carry it right on through, until you got 
into the apartment. 

Do you understand me ? 

THE WITNESS: Yes, sir. 
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THE COURT: All right. 

THE WITNESS: We went with the Fire Marshal on a complaint to 1215- 
1/2 C Street, Northeast, Washington, D. C., which is a 2-apartment in a row, 
1215 and 1215-1/2 is in the building. 

We got no response to the front door. I then went around through the 
alley in the rear of 1215 and 1215-1/2 C Street, Northeast, Washington, and 
went up the back stairs to the back porch, a wooden back papel of 1215-1/2 
C Street, Northeast, Washington. 

THE COURT: The second floor. 

THE WITNESS: The second floor. | 

We hollered inside and asked that the door be opened. | 

A little boy by the name of Frank Mullen called out that he couldn't open 

the door because he was chained, and we got him to push the tissue that 
was covering the window away and I asked him -- i 

THE COURT: I don* understand that. | 


You are knocking on the door and you don’t see anything, do you ? 


THE WITNESS: That is correct. 

THE COURT: But you hear the boy’s response to you 2 

THE WITNESS: Then we went to the window. ! 

THE COURT: Why did you go to the window ? ! 

THE WITNESS: Because the boy said -- we couldnt hear a good response 
at the door and we went to the window where we heard the boy. 

THE COURT: Now, with respect to the door of the apartment, is that 
right, the apartment ? 

THE WITNESS: Yes. 

THE COURT: The front door of the apartment as distinguished from the 
front door of the apartment building, is that correct? 

THE WITNESS: Yes. | 

THE COURT: Front door of the apartment in which the boy was. Where, 
was the window with respect to the front door, on the right or left ? 

THE WITNESS: The window was in back, in the back of the house. 

THE COURT: How do you get there? 
THE WITNESS: Through the alley. 
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23 THE COURT: So, did you have to come downstairs and go to the alley 
and then walk back and around again ? 

THE WITNESS: That is correct. Went around to the back alley and up 
the steps, and first we knocked on the door and couldn’ get -- we went to the 
window. 

THE COURT: Now, yo are knocking on the back door. 

THE WITNESS: On the window and door. On the door first. 

THE COURT: The back door? 

THE WITNESS: The back door, and the window. 

THE COURT: And did you hear the boy say anything the second time, 
when you were in the back? 

THE WITNESS: At the window. 

THE COURT: What did he say? 

THE WITNESS: He said he couldn’t open the door because he was chained. 

THE COURT: Now, he had said that when you were at the front door. 

THE WITNESS: No, sir, we couldn’t get any response. And then I left 
there and went around the alley. 

THE COURT: All right. So now you are around the alley and you are 
knocking again and the boy made the response. 

24 THE WITNESS: Yes, sir. 

THE COURT: Now, you said something about tissue on the window, and 
that I didn’t understand. Tell me about that . 

THE WITNESS: Well, the window was covered with tissue paper, I believe 
it was white. 

THE COURT: You mean completely covered ? 

THE WITNESS: Completely covered. 

THE COURT: So you couldn’ see through it? 

THE WITNESS: Couldn* see through it. And we got the little boy, he 
pushed the tissue aside and he held his leg up to show why he couldn’t 
open the door. And he was chained. 

THE COURT: So then you raised the window. 

THE WITNESS: Raised the window. 

THE COURT: And went in. 
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28 


29 


15 

THE WITNESS: And went in. 

THE COURT: Now, how could you see the boy with the window covered 
with paper ? He had taken it away ? ! 

THE WITNESS: Yes, sir, with his hands. | 

THE COURT: Before he showed you his leg? ! 

THE WITNESS: Yes, sir. 2 

THE COURT: That is all I want to ask. 

MR. EDMOND: I am offering you my motion, Your Honor. 

THE COURT: I deny it. ! 

x* * * * &©* & &© * 

Q. The question was that you know that there was no bruises on the 
children? A. Where the chains were there wasn’t no big bruise or anything, 
but you could tell where the chains had been. 

THE COURT: Was it sort of a reddened skin? | 

THE WITNESS: That is correct. i 

THE COURT: Chafing. 

THE WITNESS: That is correct. 

BY MR. EDMOND: ! 

Q. Well, that being so, Officer, as a member of the Police Department, 
whenever anyone is injured or in pain, couldn’t you call the ambulance to 
take them to the hospital? 

THE COURT: Don’t answer that. 

MR. BLACKWELL: I object to that question. ! 

BY MR. EDMOND: | 

Q. Did you seek medical treatment for the children ? A. I did not. 

Q. Why? A. They were turned over to the Women’s Bureau of the 
Metropolitan Police Department which handles all the cases jpvolving small 
children like that. 

Q. Did you ever see Mrs. Mullen? A. Yes, she came on the scene at 
1215-1/2 C Street. ! 

Q. Did you have any conversation with her ? | 

THE COURT: About when, do you know, during what part of the trans- 
action of business that you were conducting there ? 


| 
{ 





16 
THE WITNESS: About an hour later. 
THE COURT: An hour after you got there ? 
THE WITNESS: About that. 
THE COURT: Were the children still there ? 
THE WITNESS: Yes, sir. 
We were getting ready at that time to take them out. 


* * * *&© © © © * 


LEWIS B. PETERS 


x» * * *&©§ © © © * 


DIRECT EXAMINATION 
* + *&©* © © © & * 

Q. And you were commander of No. 9 Precinct on November 6, 1956? 

A. I was. 

Q. Directing your attention to that date, did there come a time when you 
had occasion to go to 1215-1/2 C Street, Northeast, here in the District of 
Cohimbia? A. I did. 

Q. Well you tell His Honor and the ladies and gentlemen of the jury the 
circumstances of your going to premises 1215-1/2 C Street, Northeast, and 
what you observed and heard after you arrived? 

A. In response to a call at my office along about the middle of the after- 
noon on November 6, I proceeded to the premises at 1215-1/2 C Street, North- 
east, and my attention was directed to the rear of this particular house. It is 
a row of houses in that block, and when I arrived at the rear, I found a scout 
car there with two officers, and Private Lewis D. Crooke of the 9th Precinct 
and a fire inspector. They were in and about the rear yard, and my attention 
was directed to the second floor, second floor porch of that house, and one or 
two of the officers was on that rear porch, and I climbed the steps to that 
porch, and through an unobstructed window pane, I could see two small children 
within the room that abutted that rear porch. 

The small boy, -- there was a small boy standing at the window. 

32 Q. Captain, did there come a time when you later learned the name of 
that boy? A. I learned that the boy’s last name was Mullen; I don’t recall 
exactly, but I think perhaps his name was Frank. 
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He was talking through the window to the officers who were on the porch. 
He could be seen, the chain could be seen around one of his ankles, and there 
was a2 small girl that was walking about the kitchen, and a small chain could 
be seen attached to the ankle of the little girl, but she was ao to walk about 
in this room. ! 

I supervised the opening of the window that opened out on the porch, and 
it could be raised without -- there was no latch on it, it was stuck a little bit, 
but it could be raised without breaking it or forcing it too much. 

When the window was raised, one of the officers went through the window 
and came around and opened the back door which was in a hallway adjacent 
to that room, so that we all could then go inside the house. | 

The room that we entered where the children were, there was a day bed 
on one wall of this room, with a metal frame and the boy was -- the chain 
about his ankle was also chained to that metal frame of that day bed. 

In the middle of the chain on the boy’s leg was a lock and it appeared 
that the chain about his ankle and the chain about the bed were more or less 

stationary and that he was chained by means of a lock between the links 
of the chain. | 

The little girl’s chain about her leg -- she was not secured to the other 
end of a chain we found there which we were given to understand that was her 
chain and she had been unlocked from it. : 

There was a small lock there which could be used to lock the little girl 
there. 

The little boy explained that he had the key to his sister’s lock. 

THE COURT: Just a moment, Captain. 

THE WITNESS: Yes, sir. | 

BY MR. BLACKWELL: | 

Q. If you please, Captain, don’t tell us anything the little boy said out of 
the presence of the defendant. Just tell us what you observed. A. We found 
a lock and a key there, the key to fit a lock which was not in use. We did not 
find a key to the lock on the one that secured the chain of the boy. 

THE COURT: There was a lock on his chain? : 

THE WITNESS: There was a lock, and each end of the chain was secured 
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in the middle of this length of chain from the bed to his ankle. 


THE COURT: And you found no key to that? 
THE WITNESS: No, sir. I dispatched the scout car to a nearby hard- 


ware store to get some bolt cutters and I supervised the cutting of the chains 
from the ankle of the two children. 


* *+ * © *©§ © © * 


FRANK MULLEN 


was called as a witness by the government and was examined and testified 
as follows: 


THE COURT: What is your name, son? 

THE WITNESS: Frank. 

THE COURT: What is your last name ? 

THE WITNESS: Frank Mullen. 

THE COURT: Where do you live, Frank? 

THE WITNESS: Northeast. | 

THE COURT: Do you know what the street address is? What street do 


you live on? 


THE WITNESS: I don’t know. 

THE COURT: You don’t know what street it is? 
How old are you Frank? 

THE WITNESS: Six. 

THE COURT: Six. What is your birthday, do you know that ? 
THE WITNESS: March 24. 

THE COURT: March 24. 

THE WITNESS: Yes. 

THE COURT: Then you just were six, weren't you? 
THE WITNESS: Yes. 

THE COURT: Just been six. 

THE WITNESS: Yes. 

THE COURT: You don’t go to school, do you? 

THE WITNESS: No. 

THE COURT: Do you go to church? 

THE WITNESS: No. 
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tell the truth about something ? 


to you if you didn’t tell the truth to anybody ? 


19 | 
THE COURT: Who do you live with ? 
THE WITNESS: My mummy and my daddy. 
THE COURT: Do you know you daddy’s first name ? 
THE WITNESS: Grandpa. | 
THE COURT: You call him grandpa? 
THE WITNESS: Yes. 
THE COURT: Is that your father -- have you got a dada and grandpa ? 
THE WITNESS: My other daddy named George. 
THE COURT: Named what ? 
THE WITNESS: George, my other daddy. 
THE COURT: But you have a grandpa? 
THE WITNESS: Yes. 
THE COURT: Granddaddy ? 
THE WITNESS: Yes. | 
THE COURT: What is his name? | 
THE WITNESS: I only got two daddys. : 
THE COURT: Yes. Well, you don* go to church yet, do you ? 
THE WITNESS: No. 
THE COURT: Has anyone ever told you what would happen if you didn’t 
THE WITNESS: Nobody except I just know it myself. _ 
THE COURT: What do you know about it 7’ 
THE WITNESS: I know because that is the truth. 
THE COURT: What do you know about it? What do you think would happen 


THE WITNESS: I might get in jail. 
THE COURT: You might get in jail? : 
THE WITNESS: Yes. | 

THE COURT: You dont want to go there, I guess, do you? 

THE WITNESS: Hmm-mm. | 

THE COURT: You think you will tell the truth here, maybe. 
THE WITNESS: I think so. | 

THE COURT: Are you worried or frightened at all, being here ? 
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THE WITNESS: No. 

THE COURT: Do you think we will be nice to you and all that ? 

THE WITNESS: Yes. Mis Elsie washed my mouth with soap. 

THE COURT: You washed your mouth with soap. 

THE WITNESS: Miss Elsie. At the Junior Village. 

THE COURT: Did she wash it and -- 

THE WITNESS: She did do it. She took me and washed my mouth with 
soap. 

THE COURT: Miss Elsie did you say ? 

I asked you whether she did wash your mouth with soap and you say she 
did. 

THE WITNESS: Yes. 

THE COURT: Now, tell us -- 

THE WITNESS: Jimmie hit me with a rock. 

THE COURT: Now just a minute. Because a child hit -- 

MR. EDMOND: What did the child do? 


THE WITNESS: Child, he hit me in the head with a rock. 

THE COURT: Hit you in the head with a rock, and you didn’t even do 
anything ? 

THE WITNESS: No, and then he told on me. 

THE COURT: And he told on you? 

THE WITNESS: And then Miss Elsie started to wash my mouth with the 


soap. 

THE COURT: Any Miss Elsie washed your mouth with soap. Did you tell 
Miss Elsie that you hadn’*t done anything ? 

THE WITNESS: I told her I hadn’t done anything but Miss Elsie say 
Charles was going to get a spanking. He opened the door and went down to the 
playground with the rest of them. 

49 THE COURT: But she didn’t wash your mouth with soap, today, did she ? 

THE WITNESS: No. 

THE COURT: Nor yesterday ? 

THE WITNESS: It was a long time ago. 

THE COURT: Long time ago. 
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You will tell us the truth about whatever we ask you about here, won’t 


you ? 

THE WITNESS: Uh-huh. 

THE COURT: Come to the bench. 

You just sit there, Frank. We will be back in a moment. 

(At the bench:) 

THE COURT: I have my doubts about this. What do you want to ask him ? 

MR. BLACKWELL: Ask him who chained him. 

THE COURT: I guess -- 

MR. BLACKWELL: Without his testimony we dont have a case. 

THE COURT: I guess you don’t. I guess he could do that. He could 
testify to that and then his testimony is a matter of value apa weight. I think 
I will admit him. 

Do you want to ask him anything before I admit him as a witness ? 

MR. EDMOND: Yes. | 

MR. BLACKWELL: I might say this. We received information this 
morning that the mother visited Junior Village Sunday. ! 

THE COURT: What? | 

MR. BLACKWELL: We received information this morning from the lady 
she told us that his mother was down there Sunday and suggested to him that 
he say that he chained himself, that she didn’t chain him, and then he would be 
able to go free. | 

THE COURT: Is the Women’s Bureau officer going to testify that she 
heard that ? | 

MR. BLACKWELL: No, he told her that. 

THE COURT: Is she here? 

MR. BLACKWELL: Yes, sir. 

* * * *x* * *£+ © * 
MR. EDMOND: You note my objection to the boy being allowed to testify. 
THE COURT: Yes. ! 
* * % * = * * * 
BY MR. BLACKWELL: 
Q. Did you ever see this? This is Government’s Exhibit L Did you ever 
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see these while you were living at your last address before you went to Junior 
Village? A. Yes. 

Q. You did see those? A. Yes. 

Q. Where did you see it, Frank? A. I been chained with them on my leg. 

Q. Frank, who chained you, if you know? A. I don’t know. I don’t remem- 
ber. 

Q. You dont remember who chained you? A. No. 

Q. Try to remember, Frank. 

THE COURT: Frank, do you remember that chain there in front of you? 
Do you remember that being around your leg, your ankle ? 

THE WITNESS: It be around my leg, but I don’t remember. 

THE COURT: You don’t remember who put it there ? 

THE WITNESS: No. 

THE COURT: How did it get around your ankle? Were you awake when 
somebody put it around your ankle ? 

THE WITNESS: I was asleep on the couch. My little sister sleeping 
beside of me. 

THE COURT: Your little sister was sleeping where ? 

THE WITNESS: Beside me. 

THE COURT: She have a chain on too? 

THE WITNESS: Yes. 

THE COURT: Who put the chain on her? 

THE WITNESS: I don’t remember. 

THE COURT: Go ahead. 

BY MR. BLACKWELL: 

Q. Now, Frank, did your mother visit you at Junior Village this past 
Sunday? A. Yes. 

Q. Did she have a conversation with you about coming to court today ? 
A. No, Mrs. Duncan say I am going to Court. 

THE COURT: I didn’t hear that. What did you say, Frank ? 

THE WITNESS: Mrs. Duncan said I am going to court. 

THE COURT: Who is Mrs. Duncan? Is she at the Junior Village ? 

THE WITNESS: No. 
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THE COURT: Who is Mrs. Duncan ? 

THE WITNESS: That woman down there with the red flower on. 

THE COURT: With the red flower on? | 

MR. BLACKWELL: Shall I have her to stand ? 

(Lady stood.) | 

THE COURT: What is your name? ! 

MRS. DUNCAN: Beatrice Duncan. 

THE COURT: You may be seated. 

BY MR. BLACKWELL: | 

Q. Go ahead. Did you have a conversation with Mrs. Duncan about 
something your mother said to yw? A. My mommy didn’t say nothing about 
going to court but Mrs. Duncan always tell me when I go to court. 

Q. Did your mother say anything about you not saying who chained you, 
and if so, you should say you chained yourself or didn’t remember ? A. Mum-um. 

THE COURT: Your mother came to see you last Sond ay, did she ? 

THE WITNESS: Uh-huh. 

THE COURT: And did she talk with you about having t to come down here 
today ? | 
THE WITNESS: Um-hum. ! 

56 THE COURT: Did she tell you that if anybody asked you who put the 
chain around your leg to say that you didn’t remember ? 

THE WITNESS: I don’t know. 

THE COURT: You don’t know whether she said that ? 

(Witness shook his head.) 

THE COURT: What did your mother talk to you about when she came to 
see you on Sunday? The day before yesterday, last cay, What did she talk 
with you about ? | 

THE WITNESS: She said when I go home I am going to = a record player. 

THE COURT: When you go home you are going to get a record player ? 

THE WITNESS: Yes. 

THE COURT: Did she talk to you about that chain there ? 

THE WITNESS: Hum-um. She said nothing about it. 

THE COURT: How do you know that chain was on eat leg, Frank ? 


i 
' 
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THE WITNESS: I don’t know. 

BY MR. BLACKWELL: 

Q. Did you tell the police officer -- do you know who took that chain off 
your leg? A. I don* know, but the police officer, they broke in the window 

57 and id (sic) had the key and then the captain took my key and I went down- 
stairs and the captain said come up andI said, ‘“No, I am not coming up unless 
you give me my chain back. 

Q. And you told the police officer that day who put that chain on you, didn’t 
you? A. I don* know. 

Q. Didn* you tell the police officer that your mother chained, you, Frank? 
A. I just don’t know. 

THE COURT: You don’t know whether you did tell them that ? 

THE WITNESS: I gave the Captain my key. 

BY MR. BLACKWELL: 

Q. And didn’t you tell Mrs. Duncan that your mother asked you to say 
that you didn’t remember if you came to court today and if so you would be 
able to go home from Junior Village? A. Yes, I am coming home from Junior 
Village, but i don’t know -- 

MR. EDMOND: Your Honor, we haven’t had any testimony to that effect. 

THE COURT: It is in the form of a leading question to be sure, but that 
is entirely proper with a child of this age. 

58 Ask him again. 

I overrule the objection. 

BY MR. BLACKWELL: 

Q. Do you recall talking to Mrs. Duncan and telling her that your mother 
talked to you down at Junior Village Sunday and told you that if you should say 
you didn’t remember who put the chain around you or that you chained yourself 
then you would be able to go home afterward? Did you tell Mrs. Duncan -- 

THE COURT: That is too long for this boy. 

THE WITNESS: I don’t know. At my home I been playing policeman and 
then I put the chain on Mary and play like she is a dirty crook. 

THE COURT: Who is a dirty crook? 

THE WITNESS: I was playing like Mary was a dirty crook. 
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THE COURT: That is your sister? THE WITNESS: Yes. 
THE COURT: You were just playing? THE WITNESS: Yes. 
THE COURT: Now, Frank, you talked to Mrs. Duncan, didn't you? You 
did talk to her? : 
THE WITNESS: She read me a book abouta story. | 
THE COURT: She read you a book and you talked to her and she talked 
to you about a number of things, I guess. THE WITNESS: I think sO. 
59 THE COURT: Did you tell her that your mother had been to see you? 
THE WITNESS: Yes, my mama _ be to see me. : 
THE COURT: Did you tell Mrs. Duncan that your mother told you not to 
say that your mother put the chain on you? | 
THE WITNESS: No, she didn't say nothing about that. 
THE COURT: She didn't tell you that your mother “t that? 
THE WITNESS: Hum-um. : 
BY MR. BLACKWELL: Q. Did she tell you not to say you didn't remember 
who put them on? A, I just don't remember. | 
THE COURT: Did your mother tell you to say that you ‘didn't remember 
who put it on? A. My mama told me that I been to play Lone Ranger and she 
told me I been to play the -- put the chain on my own self. | 
THE COURT: Your mother told you that? THE WITNESS: Yes. 
THE COURT: Did your mother tell you to put the chain on yourself? 
60 THE WITNESS: Yes, on myself. She told me to put it on myself and she 
gave me the chain and I took the lock and key and put it on myself. 
THE COURT: Did youdo that or did your mother tell you to say youdid that? 
THE WITNESS: My mama told me to do it and then I done it. 
THE COURT: Your mother told you to put the chain on you? 
THE WITNESS: Yes, and then she went downtown. : 
BY MR. BLACKWELL: 
Q. Did she see you after you put the chain on ee bod -- did you chain 
yourself to the bed? A. Yes. 
THE COURT: Did your mother see you do it? 
THE WITNESS: Yes, she was -- when she saw me do it then she went away 
down to the bottom and went downtown. 
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BY MR. BLACKWELL: 

Q. After you chained yourself to the bed your mother left while you 
were chained? A. Yes. 

Q. Where was your little sister at that time ? Was she chained also? 
A. She was chained too, I chained her and then when I was on the couch 
sleeping Mary was beside me sleeping. 

61 Q. All right. Were both of you chained when your mother left to go 

downtown? A. Yes, we was chained because I chained my own self. 

Q. But your mother saw you chained? A. She saw me chained and when 
she saw me chained she went downtown. 

MR. BLACKWELL: You may inquire, sir. 

CROSS-EXAMINATION 

BY MR. EDMOND: 

Q. Frank, do you remember -- whose chain is that? A. Mine. 

Q. What did you do with it? A. I put it on my own self. 

Q. What else did you do with it? A. And the little chain was down there, 
that belonged to Mary and Mary had that on. 

THE COURT: How did Mary get that on her? 

THE WITNESS: I put it on. 

THE COURT: Who told you to put it on Mary? 

THE WITNESS: Mama didn’t tell me to put it on Mary. I was playing 
and then I put it on Mary. 

THE COURT: And your mother was there and saw you put it on Mary ? 

62 THE WITNESS: Yes. 

THE COURT: And then your mother went downtown ? 

THE WITNESS: Yes. 

BY MR. EDMOND: 

Q. Do ym haveaTV? A. Yes. 

Q. What do you like to look at on the TV? A. Mickey Mouse and Buffalo 
Bill, Jr., and Sky King. 

Q. And did you ever play with those chains any way? A. Yes,I play 
with them. 

Q. When would you play with them? What would you do? A. Sometimes 
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I play with them. Sometimes I don’t play with them. 

Q. What would you do, how would you play with them ? A. I put it on 
and keep on taking it back off and I keep on playing it, and I keep on making 
a great big track, and play like this chain is a track and then I had some toys 
and I drive the toys underneath the chains and play like the chain is the bridge. 

Q. Frank, didn’t you have the key to those locks? A. Yes. 

Q. And you remember the day that the police came there, before you went 
to Junior Village. You remember that day when you went home ? When the 
police came through the window? A. Yes, the police. They were trying to 

pull the window up and my mama told me not to let nobody in, so I didn’t 
open it. | 

Q. Did you hear the police call you or knock on the door ? A. They 
called me and they told me to come down and they told me to put up my leg. 

I pulled up my leg and they saw the chain on, what I put on, all by myself. 

Q. Then what happened, Frank? A. Then the Captain took my key. 

Q. What did he do with your key? A. I always hid it in the box. 

Q. And he took your key and what did he do? A. When he took the key 
he didn’t do nothing. Only the police took me downstairs and put me in the car. 
And when it got night, then I went to Junior Village. , 

Q. How many keys did you have, do you remember 2 A. Only one. 

Q. Where did you keep that? A. And the other key I have to this, I ain’t 
got it. | 

@. Where is it? A. I dont know. I didn’t give the big key that belonged 
to this lock. I had the little key that belonged to Mary’s lock. 

@. You had the key that belonged to Mary’s lock? A, Yes. 

What about the lock that was on you? A. I didnt have the key. I was 
trying to pull it off soI could get a drink of water. I was thirsty, and I told 
Mary to get a drink of hot water and she took hot water and then I drunk it and 
I told her to put it back in the kitchen and she put it back in the kitchen and 
then I put the chain back on. | 

Q. Where did you keep your keys? A. In the box, I always hid it in the 


box. 


| 
Q. Where was that box? A. Beside the couch in the corner. 
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Q. And what did you tell the Captain on that day when he came there, 
about the key? A. I told the Captain he get a key that I had in the box. 

Q. What did he do? A. He done nothing. He just talked to me. 

Q. Do you remember what you talked about? A. Um-hum. 

Q. You don’t remember what you talked about? A. Hum-um. 

Q. You remember the place you say they had a lot of bad children ? 

A. Yes, I lived there, and when I chained my own self there I was chained 
to the bed. 

65 Q. Didn’t you have some toys out there too? A. Yes, I had the same 
toys that I told you when I lived in Northeast. 

Q. Did you have a tricycle and wagon? A. ao% I have a wagon. I have 
a whole lot of wagons. Only three wagons. 

Q. Did anybody ever use those chains on those wagons or anything ? 

A. No. Some bad kids, they broke into the wood shed and they took my wagon 
and my mama had a chain, my mama had to chain the wagon to the wood, to the 
wood next door. 

Q. She chained the wagon and what else? A. And thenwhen I was 
chained, when I chained my own self, and then I felt like I was going out and 
playing. 

THE COURT: When you chained your own self you felt like you were what ? 

THE WITNESS: I felt like I was going out and playing. 

THE COURT: You felt like going out and playing ? 

THE WITNESS: Yes. 

THE COURT: How many times did you chain your own self? 

THE WITNESS: Only once. | 

THE COURT: You know where that chain came from? How did you get it? 

THE WITNESS: How did I get it? 

THE COURT: Yes, where did you get it? 

THE WITNESS: My mama went downtown and bought it. 

THE COURT: And gave it to you? 

THE WITNESS: Yes. 

THE COURT: Did she tell you to put it around your ankle ? 

THE WITNESS: Not my ankle, on my leg down to the bottom. 
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THE COURT: Yes, did she tell you to do that ? 

THE WITNESS: Yes, I didn put it right here, I almost put it there, but 
I put it right there. 

THE COURT: Down by your show? (sic) 

THE WITNESS: Yes. 

THE COURT: That is what he is pointing to, for the record. 

BY MR. EDMOND: 

Q. Now, Frank, when those chains were put on your bet that is, before 
you moved on C Street, you remember in the bad pe ere A. Yes, they 
used to steal. 

Q. They used to steal what? A. They used to steal bomething of my 
wagon, and they used to take a rock and bust my window. | 

Q. Then what did you do or what did your mommy do? A. She called 
up and she said there are too many bad children around here. 

Q. What did she do with those chains? A. I just chained my own self 
when she went downtown. | 

Q. I am talking about with the wagon. A. The wagons ? 

Q. Yes. A. One time when I was outside playing with my wagons I put 
them back in the wood shed because I didn’t feel like playing with wagons, so 
when I went to sleep at night, -- when I turned around a corner and went in 
the back way I saw my wood shed broke, that they bust in and took my wagons, 
and then I went around the corner. I said, ‘“Mommy, mommy, somebody stole 
our wagons.”’ | 

Q. And what happened then? A. And when she called up the police went 
around the neighborhood and they looked for the wagons. 

Q. Did they find them.? A. Yes, they found them and brought them back, 
but mommy chained them. 

Q. She chained what? A. The wagons. 

Q. Where was that? A. She took my chain and chained to the wagon 
and Mary’s chain to the little wagon. ! 

Q. And left them out in the woodshed? A. Yes. | 

Q. So the boys couldn’t steal them? A. Yes. The bad boys was stealing. 

Q. At that time you didn’t have your chains to play, then? A. I can’t play 
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with this chain because the chain was chained to the wagon. 

Q. Did you play with any other chain? Did you have another chain to 
play with? A. But this chain was chained to a little wagon too, and was 
chained to all the wagons and I played with Mary’s chains. 

Q. You played with Mary’s chain? A. Yes. 

MR. EDMOND: That is all. 

REDIRECT EXAMINATION 

MR. BLACKWELL: Just two or three questions, Your Honor. 

BY MR. BLACKWELL: 

Q. When your mother saw you chain yourself and left and went downtown, 
could you get out of the house? A. No, I was chained because when she told 
me to have the key to this lock and she was standing -- and then I chained my- 

69 self and when I chained myself I gave her the key and then she went down- 
town with my key and she gave me Mary’s key. 

Q. When you locked yourself you turned the key over to your mother, is 
that right? A. Yes. 

Q. And you didnt have a key, did you? A. I didnt have the key to my 
lock. 

Q. When you talked to this gentlemen -- may I have Officer Crooke stand? 

(Private Crooke rose.) 

THE COURT: Do yo remember this policeman ? 

THE WITNESS: No. 

THE COURT: You don’t remember him? 

Come around here, Officer, will you? 

(Officer Crooke approached the bench.) 

THE COURT: Do you remember talking to this gentleman, Frankie ? 

THE WITNESS: I don’t remember. 

THE COURT: Well, look at him a minute. Don’t you remember him ? 

THE WITNESS: Hum-um. But I remember the Captain that took my 
little key that belonged to Mary’s lock. 

70 BY MR. BLACKWELL: 

Q. Do you remember an officer along with Captain Peters coming in 

and taking the chains off of you? A. Yes, he took a great big thing and he 


71 


72 
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broke it just like that. 

Q. He broke it? A. Yes, and then it came off my leg. | 

Q. Do you remember that officer asking you where the key was and you 
told him your mother had the key to the lock? A. I told him my mother had 
the key to this lock. 

Q. That is the lock that was on you? A. Yes. 

Q. You didn’t have a key to the lock that was on you? A. No, my mama 
had the key. ! 

Q. And she left and went downtown? A. Yes, she eels downtown. 
She left the little key that belonged to Mary’s chain. : 

Q. She left the little key that belonged to Mary’s chain? A. Yes. 

Q. And Mary was able to walk around. She wasn’t chained ? A. Then 
the mailman came ani dropped some mail and I said, “Mary, go downstairs 
and get the mail.’’ 

Q. But you couldn’t go down? A. I couldn’t go down there but Mary 
went down there. 

Q. Do you know a fellow by the name of -- a little boy by the name of 
Ronnie Richardson? A. I know Ronnie and Bobby. | 

Q. You know them, don’t you? A. Yes. 

Q. They live next door to you? A. Yes. 

Q. Ronnie has seen you chained, has he not? A. I just dont know. 

Q. Did you ever chain yourself up before this day? A. ‘They call my 
name, they want me to come outside and play, and I couldn’t come out because 
I was chained. And Ronnie and Bobby didnt know I was chained. 

Q. You told Ronnie that you were chained? A. I told Ronnie that I was 
chained but I opened the window and told Ronnie I was chained, I can’t even go 
out and play. 

Q. Was this the same day or another day? A. That was another day. 

Q. Just a short time before this? A. Yes. 

Q. You don’t know where those chains came from, and the locks? A. 


Hum-um. 
THE COURT: Well, he said -- but your mother got them for you? 
THE WITNESS: She got them for me to chain my own self. 
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THE COURT: Are you sure that no one told you to say you were supposed 


to chain your own self or that you did chain your own self? 


THE WITNESS: I chained my own self because my mama told me to chain 


my own self. 


THE COURT: Did your mother say to chain your own self? 

THE WITNESS: She told me to chain my own self and I did. 

THE COURT: Did she tell you why she wanted you to chain yourself? 
THE WITNESS: She told me she like me to chain my own self. 

THE COURT: Did,she tell you why she wanted you to do it? 

THE WITNESS: She said she like for me to chain my own self and then 


I laughed and then I chained my own self. 


MR. BLACKWELL: One further question. 
BY MR. BLACKWELL: 
Q. Did you ask your mother for the key when she chained you that day 


when she said she was going downtown? A. I told her, ‘‘Mommy, would you 
leave the key here,’’ and she said, ‘‘No,’’ and then I gave her the key and she 
went straight downtown. 


+> *+ *©* *&©* &© © & * 


THE COURT: You know the door that goes from the building you lived 


in out into the street. You know that door ? 


THE WITNESS: Yes. 

THE COURT: Could Mary open that door by herself? 

THE WITNESS: No, that is the heaviest door, but I can open that door. 
THE COURT: You could, but Mary couldn’t, could she ? 

THE WITNESS: No. 

THE COURT: But she could open the door to the apartment where she 


lived ? 


THE WITNESS: Yes, and the inside. 

THE COURT: If it wasn’t locked, she could open it, is that right. 

THE WITNESS: Yes. 

THE COURT: But if it was locked she couldn’t open it, right ? 

THE WITNESS: Yes. 

THE COURT: Now, the day that the police came, you remember that day, 
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of course ? Was the door to the apartment locked and did you tell the police 
that you couldn’t open the door because you were chained to the bed ? 
THE WITNESS: Yes, I was chained to the bed. : 
THE COURT: And you couldn’ open the door. 7 
THE WITNESS: I couldn’t open the door because I was chained to the bed. 
THE COURT: And Mary couldn’ open it either. 
THE WITNESS: She couldn’ open the outside door because that was too 
heavy. 
76 THE COURT: The police was knocking on the door. , 
THE WITNESS: The police was knocking on the door but I didn’t hear 
them very good, but when he came to the window and knocked I was putting 
my ear, and trying to hear, but I heard that knock. : 
THE COURT: Did you tell them that you couldn open the door because 
you were chained to the bed? 
THE WITNESS: Yes, couldn’t open it. | 
THE COURT: Did you tell them anything about Mary; that she could open 
the door or she could not open the door ? 
THE WITNESS: Mary couldn’*t open the inside door because that was locked. 
THE COURT: The inside door was locked too? | 
THE WITNESS: Yes. | 
THE COURT: So Mary couldn’t open any door at all? 
THE WITNESS: No. | 
THE COURT: So the police had to come in through the window ? 
THE WITNESS: Yes. 
THE COURT: All right. 


* * *€£* * © &©* KK * 


78 (At the bench:) 
MR. BLACKWELL: If Your Honor please, it was quite obvious from my 
questioning of this young boy this morning that I had been taken by surprise 
although I had never announced formally that I was taken by surprise. 
Mr. Edmond raised no objection. I take it he understands that we were 
trying to get the truth. 
THE COURT: Well, what surprised you ? 
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MR. BLACKWELL: That he said he didn’t know who tied him. He tied 
himself up. 

He previously stated that he was tied by his mother. 

Now, I have a witness, Your Honor -- 

THE COURT: Did you talk to the boy before you put him on the stand? 

MR. BLACKWELL: I did, Your Honor. 

THE COURT: Did he tell you that ? 

VR. BLACKWELL: He told me that his mother tied him. 

THE COURT: Did he tell you that ? 

MR. BLACKWELL: Not today. 

THE COURT: I mean before. 

MR. BLACKWELL: Yes. ~ 

THE COURT: Then you can call on him. 

MR. BLACKWELL: Now, this witness is making a telephone call to see 

whether or not she can be permitted to testify. 

THE COURT: What? 

MR. BLACKWELL: She is calling her superiors to find out whether or 
not it is possible for her to testify. 

THE COURT: Who? 

MR. BLACKWELL: This woman who has charge of the boys. 

THE COURT: Well, I think she better ask me. 

But you can* call an impeaching witness until you lay a foundation, which 
you haven’ done. The only way you can do that is by calling the boy, and asking 
him if he didn’t tell you that. 

MR. BLACKWELL: Yes. 

THE COURT: Then you can impeach him. And, of course, your impeach- 
ing evidence -- her testimony would not be evidence to the truth of the matter, 
that is, that his mother tied him to the bed. : . 

MR. BLACKWELL: Of course, you know I did ask him whether or not he 
told the officer. 

THE COURT: And he said -- I have forgotten what he said, but he didn’t 
say he did. 

MR. BLACKWELL: No. 
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THE COURT: But you have got enought to go to the jury. 

MR. BLACKWELL: I think I have. 

THE COURT: He did testify finally, you know, that he tied himself, 
he kept saying it over and over, but his mother was there, she had the key and 
she took the key from him and went downtown. That is enough to justify the 
charge that she did maltreat and abuse him by permitting him -- 

MR. BLACKWELL: That is my contention. : 

THE COURT: But now if you want to call the boy, I - permit you to 
do it. Is he still here ? 

MR. BLACKWELL: I couldn’t base it on what he told the officer. 

THE COURT: Is the boy still here ? 

MR. BLACKWELL: Yes. 

THE COURT: You can call him and ask him if he can tell you. You have 
already asked him if he kept telling the officer and I think he said no, or didn’t 


remember. 

MR. BLACKWELL: I couldn’t base it on the officer. 

THE COURT: The only surprise you have is what he told you before you 
put him on the stand. 

MR. BLACKWELL: The statements are written up in the feats 

THE COURT: That doesn’t prove anything. : 

MR. BLACKWELL: Very well. I will call him. 7 

THE COURT: Did the boy tell you his mother chained him ? 

MR. BLACKWE LL: He told me that three or four weeks -- 

THE COURT: All right. That is enough to justify you in calling him 
again and asking him. If he says, “No,” then impeach him, — 

MR. BLACKWELL: Then I come back about this conversation that took 
place down at the Village Sunday. | 

THE COURT: You have already done that. ! 

MR. BLACKWELL: The conversation at the Village ? 

THE COURT: That is already in. 

MR. BLACKWELL: I don’t think I should bother with that. Of course, 
now, something has happened. There is no doubt but that they are telling this 
boy how to testify. I think she heard something when they went out. 
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THE COURT: I don’t know what use you could make of that. He has 
already testified, and he has testified to enough, if the jury believes it, to 
justify a finding of guilty in this case, plus what the officer saw. 

MR. BLACKWELL: What about evidence previous, of similar offenses ? 
I have a little boy -- 

MR. EDMOND: She is just charged for the one day. 

THE COURT: It doesn’t make any difference. On or about November 6. 
How close will you come to November 6? 

MR. BLACKWELL: Right around the same week or about. He doesn’t 
know exactly how long. He goes into the place and he calls him and he says, 
‘I can’t come out because I am tied up.’’ He tells the little boy that. 

THE COURT: That is hearsay. 

MR. BLACKWELL: The little boy who plays with him. He goes in and 
asks him to come out and he says, ‘I can’t come out. I am tied up.’’ 

MR. EDMOND: So what does that prove ? 

MR. BLACKWELL: It proves he was tied up on a previous occasion. 

THE COURT: Well, that would be admissible if it isn’t hearsay. You 
are offering that ? 

MR. BLACKWELL: I see what you mean. 

THE COURT: You would be offering that as a testimonial accusation 
against the defendant, not coming from Frank, but someone who says Frank 
told him. That wouldn*% be admissible. 

MR. BLACKWELL: I will withdraw that. 

MR. EDMOND: Are you going to call the boy ? 

MR. BLACKWELL: No. 

THE COURT: Neither of you other witnesses saw him chained. 

MR. BLACKWELL: I have one more witness, the Fire Marshal. 

MR. EDMOND: I would like to call him back. 

THE COURT: The boy? 

MR, EDMOND: Yes. 

THE COURT: For what purpose ? 

MR. EDMOND: I want to ask him a question relative to what you stated, 
they have been telling him not to testify. 
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THE COURT: You are opening the door and he may waiik in. 
MR. BLACKWELL: 0.K. I have no objection to your calling him. 
THE COURT: I don* either. | 
See if the boy is here. 
MR, BLACKWELL: Yes, he is here, Your Honor. 
(In open court:) 
Whereupon 
FRANK MULLEN ! 
resumed the witness stand and was examined and testified further as follows: 
ae * Sa ae * Bs * * 
BY MR. EDMOND: 
Q. Frank, did anyone tell you what to say? A. Huh-uh. 
THE COURT: He said no. ! 


BY MR. EDMOND: 

Q. Did you talk this case over with anybody before you ; excite into court ? 
Around the Court House? A. Hum-um. ! 

Q. Nobody. And you told the truth this morning. Now don’t be afraid. 


You are not afraid, are you? 

(Witness shook head.) 

Q. Nobody talked it over with you? 

(Witness shook head.) 

Q. Nobody told you what to say? A. Hum-um. 

FURTHER REDIRECT EXAMINATION 

BY MR. BLACKWELL: 

Q. Frank, you had lunch with your father ? 

THE COURT: Today, you mean? 

MR. BLACKWELL: Yes, today. 

THE COURT: Make it clear to the boy. 

BY MR. BLACKWELL: 

Q. You had lunch with your father today, didn’t you ? A. Yes. 

Q. When you went out of the Courtroom you met him at the door and 
said, ‘‘You are going to let me go home now,’’ and smiled. A. Yes. 

Q. Why did you think you would be able to go home now ? A. Because I 
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told the truth. 

THE COURT: Take your hands away from your face, Frankie. 

BY MR. BLACKWELL: Do you recall telling Mrs. Duncan that your 
mother was down to the place Sunday and told you if you told you tied yourself 
up you would be able to go home after today? 

THE COURT: He wants to know if you told Mrs. Duncan. that, Frankie. 

BY MR. BLACKWELL: Did you tell Mrs. Duncan that your mother told 
you to say that you tied yourself up and you would be able to go home today? 
Tell me the truth, Frankie. A. My mama chained me. 

Q. Your mommy chained you? A. Yes. 

Q. When did she chain you? A. When I was at home. 

Q. You are telling the truth now? (Witness nodded.) 

THE COURT: He nods his head yes. 

BY MR. BLACKWELL: 

Q. And after she chained you what did she do? A. She went downtown. 

Q. Did she take the key with her or did she give you the key? 

THE COURT: You have been over that . I am not going to prolong the 
examination of this child any longer. 

MR. BLACKWELL: I have no further questions. 

RECROSS- EXAMINATION 

BY MR. EDMOND: 

Q. Frank, did anybody tell you to say that your mother chained you? 
Don't be afraid. A. Nobody. 

Q. Nobody told you? A. No. 

Q. You just said that? A. Yes. 

Q. Thatistrue? A. Yes. 

Q. Didn't you say you chained yourself too? A. My mama chained me. 

Q@. Did you chain yourself also? A. My mama chained me. 

MR. BLACKWELL: I submit, Your Honar, the question was answered. 

THE COURT: I am not going to keep the child here any longer. And he 
ought to be taken out of this building. 

MR. BLACKWELL: The lady is here. 


THE COURT: That is all, Frankie. nom, yal go on. 
* * * € * 
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PAUL J. POREMSKY 


x* * * K* &©* & KF 


DIRECT EXAMINATION 
K * * K * a * * 

Q. What is your occupation or business? A. Lama member of the 
Fire Department of the District of Columbia in the capacity of the Fire Inspector. 

Q. Directing your attention to November 6, of 1956, were you so assigned 
to the same position? A. Yes, sir, I was. 

Q. Did you have occasion to go to 1215-1/2 C Street, Northeast here in 
the District of Columbia? A. I did. 

Q. Will you tell His Honor and ladies and gentlemen of Cs jury just 
what you observed and heard upon your arrival at that address? A. I was 
met in the front of that address by Mr. Vorbeck who -- : 

THE COURT: Do you know how to spell that name? 

THE WITNESS: V-o-r-b-e-c-k, who had complained. 

THE COURT: He had made a complaint ? 

THE WITNESS: Yes, sir. 

THE COURT: That is enough. 

BY MR. BLACKWELL: 

Q. As a result -- what did you do after you arrived, sir ? A. Iwas met 
by him and he showed me the nature of the complaint, part of which was on-- 

THE COURT: Just a moment, Inspector. : 

You better ask him or we will get into trouble. 

BY MR. BLACKWELL: 

Q. Did there come a time when you went to premises 1215- 1/2 C Street, 
to the back of said premises? A. Yes, sir. 

Q. Who was with you? A. Officer Crooke, No. 9 precinct, 

Q. Did there come a time when you knocked on the door ? A. Both the 


| 
i 


front and the rear door. | 
Q. Now, tell us what happened, what you observed. A. At the time I 
knocked at the rear door I was answered by a child from the inside and the 
child stated that he couldn’t come to the door because he was | chained. 
THE COURT: You didn’t see the child? | 
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THE WITNESS: Not at that time. A few seconds later the child pulled 
the curtain aside. 

THE COURT: Was it a boy’s or girl’s voice ? 

THE WITNESS: Well, judging now, I’d say it was the boy’s voice. 

THE COURT: At that time you weren’t sure? 

THE WITNESS: No, sir. . 

THE COURT: It was a child’s voice ? 

THE WITNESS: Yes, sir. 

THE COURT: And the child said what ? 

THE WITNESS: They couldn’t come to the door because it was chained. 

THE COURT: What was chained? 

THE WITNESS: He was chained. 

THE COURT: He? 

THE WITNESS: Yes, he was chained. 

THE COURT: Then what did you do? 

THE WITNESS: At that time I didn’t do anything. The officer went 
to the call box and called his precinct. 

BY MR. BLACKWELL: 

Q. Did there come a time when you saw the child in the place? A. Inside? 

Q. Yes. A. Yes, sir. 

Q. When was that? A. When the child pulled the curtain aside I could 
see through the window. 

Q. What did you observe when you saw through the window? A. I could 
see two children chained to the iron portion of the studio couch, chained by the 
ankle, one to each end of the studio couch. 

Q. Did there come a time when you entered said premises? If so, when? 
A. After Officer Crooks made his report and his captain and several other 
officers came to the scene, one of the officers entered the premises through 
the window and unlocked the door and the officers went in and I went in at the 
request of Captain Peters. 

Q. What did you do when you arrived inside of the premises in question ? 
A. I didn* do anything after I got in. 

Q. Now, I show you what has been marked as Government’s Exhibit No. 
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1 for identification and ask you if you have seen this before?) A. Yes, sir. 
Q. Or anything similar? A. They are, I would say, the chains with 
which the children were shackled, or a reasonable fascimile. 
Q. Which child was chained with those? A. The boy was chained with 


the larger chain. 


* * * * £ * * & : 
Q. What is that? A. That is the chain with which the little girl was 
shackled. | 


(In open court:) | 

MR. BLACKWELL: If your Honor please, the government wishes to offer 
in evidence Government’s Exhibits 1, 2, 3 and 4. | 

THE COURT: 1 and 2 are chains, but what is 3 and 42 

MR. BLACKWELL: 3 and 4 are locks that were cut froin the chains. 


THE COURT: All right. They are received. ! 


(Government’s Exhibit Nos. 3 and 4 were received 
in evidence.) 


MR. BLACKWELL: And with tha , Your Honor, the government rests. 
* x~* x * x= * * ae ! 
132 EDWIN R. PHILLIPS : 
was called as a witness by the defendant and, having been first duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION 


BY MR. EDMOND: : 
Q. State your name and address, please. A. Edmond R. Phillips. 
MR. BLACKWELL: I didn’t get the first name. 
THE COURT: Edwin. Is it Edwin? 
THE WITNESS: Correct. 
THE COURT: Edwin R. Phillips, and were do you live ? 
THE WITNESS: I live in New York. I am staying with my daughter here 
for a while. | 
THE COURT: Is Mrs. Mullen, here, your daughter? 
THE WITNESS: She has been around -- 3 
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THE COURT: Is this your daughter ? 
THE WITNESS: It looks like her -- that is her right there. 
x * * x * * * x 
133 Q. On November 6, 1956, did there come a time when ya: and Mrs. 
Mullen left the house? Left the apartment? A. You want to know about what 
time we left ? 

Q. Yes. A. About 1:00 o’clock. 

THE COURT: In the afternoon ? 

THE WITNESS: In the afternoon. 

BY MR. EDMOND: 

Q. And you and Mrs. Mullen left about 1:00 o’clock in the afternoon. 
Where were you going? A. Where were we going ? 

134 Q. Yes. A. We had a job to do down at the House Office Building. 

Q. What did you do when you first left the house? A.When we first left 
the house ? 

Q. Yes. Tell what happened between the time you left the house and went 
to the House Office Building. A. We left the house for the purpose of going 
down to meet this appointment we had. And we had to wait for a streetcar a 
little while. And I decided I better have my overcoat because it was a little 
chilly, and I went back to the house where we came from. Andthen I re- 
turned to my daughter. 

Q. Where was she? A. She was out on C. Street, not far from the. 
house, just 50 or 100 feet away. 

THE COURT: Yow left her on the street and you went back to the house ? 

THE WITNESS: That is correct. 

THE COURT: You left the house together and you alone went back ? 

THE WITNESS: That is correct. 

THE COURT: And returned to the street where she was ? 

THE WITNESS: I returned alone, yes. 

135 BY MR. EDMOND: 

Q. Then what happened. Speak loudly. A. We were looking for an apart- 
ment to live in because we had to move and she was looking around in a kind of 
a casual way for a place. The only way she could find a place was see signs on 
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the houses. ! 

She saw one and decided to visit. And she was asking somebody there 
some questions about how much the rent was and so forth, and she saw a hat 
tree in the back of the house. | 

THE COURT: A what? 

THE WITNESS: A hat tree, what you hang your hats on, 

THE COURT: Were you with her while this was going on ? 

THE WITNESS: I was with her, not throughout the entire period, because, 
for, I returned. 

THE COURT: All you can tell us was what you saw, what she did while 
you were with her. 

THE WITNESS: Yes, I will get to the other. 

BY MR. EDMOND: 

Q. Tell what you saw her do. 

THE COURT: Does it matter what she did after she left the house ? 

MR. EDMOND: Well, not necessarily. 


THE COURT: Let’s not get any immateriality in here, if we can avoid 


THE WITNESS: Your Honor. : 
THE COURT: Yes, sir. , 
THE WITNESS: She began looking for a house before I returned. 
MR. BLACKWELL: Your Honor, I object to that. 
THE COURT: Just a moment, Mr. Phillips. : 
MR. EDMOND: He was going to testify -- shall we approach the bench ? 
THE COURT: No. Go ahead. 
MR. EDMOND -- that he went back to the house. 
THE COURT: He has already said so. 
MR. EDMOND: He went once, then he went back. | 
THE COURT: Let’s get him back the second time, but what she did in 
the meantime can’t help here. | 
BY MR. EDMOND: 
Q. Did there come a time when she went back? A. A second time when 
she spotted this piece of furniture we took it to our home. And set it on the back 
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porch, upstairs back porch, all open, not locked. 
THE COURT: At 1215-1/2 C Street ? 
THE WITNESS: 1215-1/2 C Street, Southeast. 
BY MR. EDMOND: 

137 Q. Was she with you at that time? A. She was with me at that particular 
moment and that particular period of time. She thought it was a little unsafe 
to leave it there because somebody might take it. 

MR. BLACKWELL: Just a minute, Your Honor, what she thought -- 

THE COURT: Mr. Phillips can’t know the rules of evidence. 

BY MR. EDMOND: 

Q. Not what she thought, but what did she do next? A. She thought it 
was a little risky leaving it out, so she told me to move it inside. 

THE COURT: And he took it inside ? 

THE WITNESS: Yes, in the house proper, not on the porch. 

BY MR. EDMOND: 

Q. Did she go with you inside? A. Did she go with me inside ? 

Q. Yes. A. No, she did not. She stayed outside. 

Q. Was that on the front or back? A. Back. 

Q. And when you left, did you see the children while you were there? A. 
I did before I left, yes. 

138 Q. The second time? A. I wasn’t there very long. | 

Q. How’s that? A. I wasn’t there very long. 

MR. BLACKWELL: I didn’t get that answer. 

THE COURT: He wasn’t there very long. 

Now you are talking, Mr. Phillips, about the second time you went back, 
the time when you took the hat tree ? 

THE WITNESS: That is the one I am referring to, the second time, re- 
turning to the house. 

THE COURT: Now, you took that into her apartment ? 

THE WITNESS: Into the living room. 

THE COURT: Now, the question is, did you see her two children when 
you did that ? 

THE WITNESS: I positively did. 
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BY MR. EDMOND: 

Q. What were they doing? A. They were playing. 

Q. Were they chained? A. Playing. 

Q. Were there any chains around them? A. Pain? 

THE COURT: Were they chained ? 

THE WITNESS: Oh, yes, the chain was there. 

THE COURT: Where was the chain? 

139 THE WITNESS: On the floor, laying on the floor like you would ordinarily 
throw a rope or chain down, that is the way it was. : 

BY MR. EDMOND: 

Q. What was the boy doing? A. Just playing, sort of a light sort of a 
way. No rough play. Just playing around like two kids will do, little kids that 
young. I saw that they were all right. : 

Q. Was the girl all right too? A. They were all right. “Nothing wrong 
about anything. The chain was there, they were not tied butthe chain was 
there and they were playing. So that is the whole picture. : 

Q. When you left out of the house which way did you leave, by the front 
door or back door? A. Front door. | 

Q. Where was Mrs. Mullen? A. Mr. Mullen? 

Q. Mrs. Mullen. A. She was at the back at the time; that piece of 
furniture was on the back porch and when she told me to move it upstairs and 
get it inasafe place she walked around to the front because she knew I was 
coming out that way and she asked me how was the children and I told her 
they were all right. | 

Q. Now,w hat did you next do? A. Next thing after I had left the inside 

140 of the house, we went to the streetcar line close by to go to fill this ap- 
pointment at the House Office Building. ! 

Q. Did there come a time when you came back to the house, the two of 
you? A. I haven’t got to that yet. Let’s get that a little later. She filled the 
appointment that she had in the office building, Senator’s office. I told her I 
would wait downstairs until she got through with her mission and see her when 
she came out. And that is the way it was. And when we both left the House 
Office Building after she had filled her appointment we waited for the car to go 
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by that neighborhood, past the House Office Building, going towards Union 
Station, that would be the way back home, get a transfer and transfer to another 
car at Union Station. We took the car for Union Station. 
Q. Now, Mr. Phillips, did you come back home with her? A. No, part 
of the way. I didn’t return home with her. 


* *£* *&* *&©* © &© & * 


144 CROSS-EXA MINATION 
* «+ * &©* &©& &© K& * 
145 Q. You say your daughter returned ahead of you? A. The daughter re- 
turned ahead of me, yes. 

Q. And she left after you, didn’t she? Didn’t she leave after you? Didn’t 
she leave from the home that day after you did? A. I didn’t hear it. 

Q. Did she leave after you left the home that day ? Was she the last ore 
in the room with the children? A. No, I was the last one. 

Q. How many rooms in that house? A. Four. 

Q. Four rooms. A. Yes. 

Q. And how long have you been living with her, you say? A. I been here 
two or three years now. 

Q. I thought you said you lived in New York. A. Ido. Ido. I can go 
there any old time and spend a night and I don’t have to ask anybody to let me 
in. I have kept that for 12 years. 

THE COURT: In New York? 

THE WITNESS: In New York. 

146 BY MR. BLACKWELL: 

Q. But you have been living at this address about three years? A. Living 
at her address about two years. 

Q. Yes. A. Yes, a little bit more than that. 

Q. You say you saw those chains on the floor before you left? A. Oh, yes, 
before I left I saw those chains on the floor. 

Q. Did you see those locks? A. Well, I have seen two or three locks 


there, yes. 
Q. Did you see any keys? A. I am half blind. I couldn’t see it. 
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Q. If these chains had been on the kids around their ankles you wouldnt 
have noticed it, is that right? A. I thought you said something else. I saw 
those chains on the floor and I knew the locks were always there. 

Q. You say you don’t see so well? A. Not too well. | 

Q. You have trouble seeing? A. I saw the chains on the floor. 

Q. Where were the chains there, if you know? A. They were on the floor. 

Q. What was the purpose of having them there? A. The children were 

147 playing with them, because they play at the end of that couch. They play 

with them, crack the whip with them. | 

Q. Why do they have the locks? Why the locks on the chains ? A. The 
chain is in about three pieces and those locks were -- just served the purpose 
of a missing link. Put a lock on the chain and lock it and then you have got a 
complete chain. : 

Q. Have you ever seen the little boy chain himself up on any occasion ? 
A. I have seen him playing with it. | 

Q. Have you ever seen him tie himself up to the couch ? A. I saw him 
showing his mother. | 

Q. Did you see him lock the lock? A. Yes, I have seen him lock it and 
unlock it. | 

Q. And have you ever seen him give the key to his mother or give it to 
you? A. I don’t remember him doing that. : 

Q. Pardon? A. I didn’t never see him give his mother the keys. 

Q. He always kept the keys after he locked himself? A. What is that ? 

Q. He would always keep the keys himself after he locked it? A. That 

148 is right. He put them away in a secret place that he had. . knew where 

to find them. | 

Q. You mean sometimes he would chain himself up to the couch, tie a 
chain tothe couch and tie a chain on the ankle and put a lock on it ? A. Yes. 

Q. And put that key in some secret place? A. Yes. : 

Q. You have seen him do that? A. I didn’t see him put the key down but 
I saw him make the motions. | 

Q. Did yo see him do that on November 6? A. Yes, sir. 

Q. You saw him do just that on November 6? A. I saw him reaching 
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under. I didn’t get down on my knees to see if he put it there. 
Q. Was that just before you left to go downtown? A. Yes, that happened 


before I left. 
Q. Then when you did go downtown he was chained, is that correct ? 


A. I didn understand. 
Q. When you left to go downtown little Frank was chained to that couch, 


was he not? A. No. 
149 Q. Didn’t you just tell me that you saw him chain himself? A. Yes, the 

ends of the chain was attached to the couch leg. 

Q. And you saw him take the keys as if he was putting it in some secret 
place just before you went downtown? A. Well, yes. 

Q. Then when you left to go downtown little Frank was chained, was he 
not? A. No, he wasn’t chained then. 

Q. He chained himself? A. That is what we want to find out. 

Q. Oh, we want to find out who chained him? A. We want to find out who 
chained him, yes, sir. 

Q. Do you know who chained him? A. No, I don’t. 

Q. But you know he was chained? A. Yes. 

THE COURT: How do you know he was chained ? 

THE WITNESS: Your Honor, I didnt say he was chained. 

THE COURT: Do you know whether he was chained to the bed ? 

THE WITNESS: Hewas not chained. The chain was attached to the bed, 


but it wasn’t attached to him. 


150 BY MR. BLACKWELL: 
Q. I thought you just told me it was attached to him and he put the key in 


a secret place? A. No, he would do that, pick it up in his hands and do what- 


ever he wanted to. 
Q. Didn’t you just tell me the little boy was chained before you went 


downtown? A. No, I didn say that. 
Q. What about the little girl. A. Oh, she’s a little angel. She never re- 


quired any attention at all. 
Q. She is a nice little girl. A. She certainly is. She always behaved her- 


self very well and very sweet. 
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Q. A sweet little girl, but was she chained up on this particular day ? 

A. No, she was not. 

Q. No chains on her at all when you left? A. No. 

Q. Pardon me. A. She was-not chained when I left. 

Q. Did you ever see her chain herself? A. I never saw her chain her- 
self. The boy would do that. 

THE COURT: Had little Frank -- had you seen him put a chain on his 
sister ? i 

151 THE WITNESS: Yes, I have seen him do that. 

BY MR. BLACKWELL: 

Q. Did you see him put a chain on his sister just before you left? A. 
Not at that particular time, no. 

Q. Was there any extra chains around that day when you 1 lett 2 A. What? 

Q. Were there any extra chains when you left for downtown for three- 
quarters of an hour? A. I couldn’t hear. 

Q. Were there any other chains around? A. No, there were no other 
chains around. That was the only one. | 

Q. What? A. She has that chain for the purpose of tying two wagons 
together so if anybody stole one they would have to take both of them and the 
boy could unlock that chain from the wagon any time he wanted to, but it was 
outside kids -- | 

Q. What about this boy could unlock the chain any time he wanted to? 

A. Yes, he could unlock it any time he wanted to. ! 

Q. Which chain? You say the boy could unlock the chain any time he 

wanted to. A. Yes, the chain that was bought for the purpose; of tying up the 
152 two wagons. 

Q. You said the boy could unlock the chain any time he wanted to. What 
do you mean by that? A. He knew where the keys was. He could unlock it any 
time he wanted to play with it. 

Q. Where was the chain? A. Attached, one end, to the couch leg, and the 
other end was loose. 

Q. And that was there for the purpose of what? A. That was for the pur- 
pose of chaining two kid’s wagons together, one rear wheel to the other rear 


| 
i 
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wheel, and we felt pretty sure the kids couldn’t come in and take those wagons 
out because it would be too much of a job. 

Q. Didn’t you have a lock on your room? Wouldn’t it have been easier 
to lock the doors than get chains? A. We lock doors and you can’t keep kids 
from doing what they are going to do. 

* *_ * * *&©& &© K * 

153 Q. You didn’t see this chain just before you went downtown? A. Well, 
one looked just exactly like it. I think it was the same one. It looked like it 
to me. 

Q. Andthen you also saw this one before you went downtown? A. I saw 
three pieces of chain. 

THE COURT: Joined together ? 

THE WITNESS: That is correct, Your Honor. And I didn’t take a micro- 
scope and look at it to see minute details. 

THE COURT: But there was only one chain with three pieces ? 

THE WITNESS: That is correct, Your Honor. And it just was tied together 
and those locks formed the purpose of a missing link. 

*» *+ *©* *©* © &© & ® 
178 Whereupon 
JOHN SCHERZER 
was called as a witness by the defendant and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. EDMOND: 

Q. Will you state your name and address? A. John A. Scherzer. 

THE COURT: Spell your last name, please, sir. 

THE WITNESS: S-c-h-e-r-z-e-r. 

527 Kentucky Avenue, Southeast. 

BY MR. EDMOND: 

Q. Are you at the present time pastor of any church? A. I am pastor 
of St. Mathews Lutheran Church at the same address. 

Q. Do you know Mrs. Carolyn Mullen? A. Ido. 

Q. In what capacity do you know her? A. In the capacity of a pastor. 
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Q. How long have you known her? A. Since April 1956. 
Q. Do you know other people who know her, Reverend? A. Yes, sir. 
Q. Now, among these people who know her, what sort of reputation for 
love and affection towards her children does she have ? : 

179 THE COURT: Do you know what her reputation among the people you 
know who also know her is as to whether she is a kind and affectionate and 
good mother to her children? That is the question, sir. ! 

THE WITNESS: I have not interrogated anyone that si Mrs. Mullen 
concerning their opinion of her. 

BY MR. EDMOND: 

Q. Have you ever heard anyone speak ill about her as fa as her love 
and affection is concerned? A. Yes, sir. : 

Q. Among the people that you know? A. Yes, sir, the Sunday school 
teachers who are teaching her children in our Sunday school. 

Q. What did they say? A. They are of the ~opinion that she is a kind 
and affectionate mother. . 

Q. No further questions. | 

MR. BLACKWELL: I have no questions of the Reverend, Your Honor. 

THE COURT: Tell me, again, please, sir, who expressed that opinion 
to you? | 

THE WITNESS. Theteachers in the department in which her children 
have been enrolled in our Sunday School. 

THE COURT: You saw her children ? 

THE WITNESS: Yes. 
180 THE COURT: Do you know how many children she has: ? 

THE WITNESS: Yes, sir. 

THE COURT: How old are they ? 

THE WITNESS: The boy is four, going on five, and the girl is two, 
going on three. ! 

THE COURT: The girl wouldn’t be enrolled. | 

TE WITNESS: She came to the nursery. 

THE COURT: Two years old? | 

THE WITNESS: Yes. | 
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THE COURT: Came to the nursery school? 

THE WITNESS: Nursery group.. 

THE COURT: And you have talked on occasion with the teacher of the 
nursery group and also the teacher -- or is it the same one who had the five- 
year-old boy? He wouldn’t be in the first grade yet, would he? Do you have 
a parish school there ? 

THE WITNESS: We do not, sir. We have a department for children 
from three years on up, and then we have a nursery group that is being super- 
vised during church services for infants up to three years. 

THE COURT: Yes. 

I think that is all. 

MR. BLACKWELL: I would like to ask one question. 

THE COURT: All right. 

181 CROSS-EXAMINATION 

BY MR. BLACKWELL: 

Q. Reverend, have you ever had occasion to visit the defendant’s home ? 
A. No, sir. 

Q. Thank you. 

MR. BLACKWELL: I have no further questions. 

THE COURT: That is all Reverend. 

x * * x* * *+ © * 
191 CAROLYN MULLEN 
was called as a witness in her own behalf and, having been first duly sworn, 
Was examined and testified as follows: 
DIRECT EXAMINATION 

Q. Do you remember the date of November 6, 1956? A. Yes,I do. 

Q. Did anything unusual occur on that day? A. Yes, it did. 

Q. Did there come a time when you left the house that day? A. Yes. 

192 Q. What time was that? A. It was between 1:00 and 1:30 p.m. 

Q. And did you leave alone? A. No, I didn’t. I left with my father, Mr. 
Phillips. 

Q. Did he leave before you or you left before him? A. We left together. 

Q. Did there come a time when -- did you catch a streetcar then or did 
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you walk or what did you do? A. No, we had an appointment with Congressman 
McMillan at the House Office Building at 2:00 o’clock. And we started to go 
out in time to keep that appointment and we started out with the children. But 
they said they was so tired and sleepy they wanted to stay home and I didn’t 
want to leave them home because we usually take them with us wherever we 
go, but the boy was getting a little older and he said, “Mommy, I will be a 
good boy and lay down on the couch and I will take care of the baby and I will 
stay there and I won’t move until you come back,” and I said, ‘I won’t be gone 
long. About a half-hour,” and I said, “Can I trust you? This will be the first 
time.’’ He said, ‘Yes, Mommy, I will do exactly as you said and show you 


what a good boy I can be.”’ 

So then we started out the door and we came back upstairs into the back 
room and I took off all the clothes I had on them and I put them in sleeping 
clothes, pajamas. They got up on the couch and started to lay down to sleep, 

193 and then we left. | 
Q. Did there come a time when your father went back? A. Well, we 


walked down the block towards 13th Street, just about a half a block, and then 
my father said he was very chilly. He wanted to go back for his jacket. Sol 
said, ‘‘I will wait right here for you until you come back.”’ i 

So then he left me, he went up to the house, the front way » and he was « 
gone quite some time and I was standing there and I looked across the street 
and I saw an empty house over there so I walked across the street and started 
looking at the house, and two of the neighbors in the house next door, I think 
that was 1234 and 1236, they were standing outside of their house and I started 
talking to them about the house and asked them questions about it, and then 
about that time my father joined me and we went on and looked at the house 
because we were planning to move. | 

We had only been in 1215-1/2 about two weeks, but we found that we 
couldn’t live there because the man downstairs was quite a dangerous, dis- 
agreeable character. He had threatened my children and he said he objected 
to children upstairs and he couldn’t stand it, and it was nothing but quarreling 
with him all the time and so we were planning to move. | 
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So I said, ‘Daddy, let’s look at this house. It would be nice if we could 
take this house and move right away.”’ 

194 So we looked over the house and then we found a hat tree in the yard and 
we asked the neighbors about the hat tree and they said that was put out for the 
trash man and the people that moved out didn’t want it. So we took it and we 
asked a man there, I think he was in 1238, how much the rent was in the house 
and he told us and we said -- 

MR. BLACKWELL: If Your Honor please, this is all immaterial. 

THE COURT: Yes, it is. I have let her go on because she is testifying 
in her own behalf and I wanted to give her leeway, but I think you will have to 
keep her in line, Mr. Edmond. 

BY MR. EDMOND: 

Q. When you got the hat tree, what did you do? A. We decided that we 
would take it on home to our apartment because we didn’t have closets in our 
apartment. 

THE COURT: Let’s forget the hat tree for the moment, if we can. You 
went back with the hat tree, did you ? 

THE WITNESS: Yes. 

THE COURT: You and your father both? 

THE WITNESS: Yes, we went back to the rear part of my house and daddy 
said, ‘*You needn’*t go upstairs.”’ 

BY MR. EDMOND: 

Q. That’s all right. Just tell us what you did. 

195 THE COURT: What happened ? 

THE WITNESS: paddy went on upstairs and put the hat tree on the porch 
and he couldn’t get in the back way because the door locked on the inside. So 
then he came on down and says, ‘I will go up the front way and take the hat 
tree in and see how the children are and let you know how they are.” 

So I said, ‘I will join you in front of the house.’’ 

So he went on up and took the hat tree inside and then he called down to 
me and he said, ‘The children are all right. They are asleep.’’ 

MR. BLACKWELL: I object, Your Honor. 

THE COURT: Don’ tell us what he said. You didn’t go in the apartment ? 
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THE WITNESS: No, I didn’t. 
THE COURT: Your father did and he came out? 
THE WITNESS: And he told me the children were all right. 
THE COURT: Don’t tell us, please, what your father to you or you 


said. 
THE WITNESS: Well, I wouldnt have left if he hadn’t said they were all 
right. | 

BY MR. EDMOND: 


Q. What did you do next? A. Then he joined me in the front of the house 

and we went to 13th Street and C to catch the trolley. | 
196 Q. When did you come back to the house? A. After we went to the Con- 
gressman’s office I came right on back home. It only takes about 7 minutes to 


go up there and 7 minutes to come back, so within a half-hour I was back again. 
And I got off the trolley at 13th and D and walked around to Cc Street towards 
12th and as I turned the corner there at 13th and C I noticed that the whole 
neighborhood was all aroused and everybody was standing out in crowds on 
the curb and on the steps and out the windows, and it seemed like something 
had happened and there were police cars there and so I went on walking down 
the street and I got to my house and I noticed they were all converged in front 
of my house and I saw them taking my two children out toa police car, a scout 
car, and I ran up there and I said to the police officer and I said, ‘What are 
you doing with my children?” And the officer says, ‘Go on in a the house and 
you will find out.” 3 

So I said to the children, ‘Just a minute, I will be right | back. Don’t be 
scared.”’ I said, ‘‘You just stay right here and I will be right back and don’t 
be afraid.’? | 

And then I went on up to the docr of my apartment and there was an Offi- 
cer standing there, and I said, ‘‘What has happened here ?’’ He said, ‘Go on 


inside and you will find out.’’ 
* * * * &* *& & & | 


207 BY MR. EDMOND: 
Q. Mrs. Mullen, there was some testimony on chshis § that had been in- 


troduced. A. I didn’t hear. 
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Q. You saw the chains the government introduced in evidence? A. Sure. 

Q. Did you ever have those chains or chains identical to those chains 
in your premises? A. Sure. 

Q. Will you explain why you had them and what they were for. A. Well, 

208 I got those chains at the advice of an officer, Powell and Faircloth. 

Q. Tell us what you got them for. A. They told me to get them and I got 
them. They were officers from No. 5 Precinct, -- because we used to live at 
1444 E Street, and there it was a very bad neighborhood for stealing and the 
children there were known to go around in gangs and steal, and they would come 
in our house and steal or they would come in our back yard and steal. 

Q. What did you do with those chains after you got them? A. Sol had 
a lot of stealing of my children’s toys and I complained to the Precinct No. 5, 
and they investigated and told me there is nothing I could do except chain them 
to keep them. 

So I got these chains. I said, ‘‘What kind of chains ?”? They said some 
kind of light chains like a bicycle chain or dog leash, so I went down and I got 
some chains, little short pieces like that, to chain wagons together and hikes 
and tricycles and any kind of toys they had. 

So then I got Dan Bromwell to come up to the house and take their toys 
and put them in the wood shed and attach them to posts there. 

So Dan came up and he put those chains to the posts and then a few days 
later the children broke in a whole side of the woodshed trying to get those 
wagons and toys out and Dan had to repair the woodshed and then he took the 
chains and wagons and he said, ‘‘You will have to put them in your house.” 

209 So we took them in the middle room where the children had a play room 
and we attached them all in there together and to the house because children 
used to come in the house too. And my little boy used to run in and out of the 
house and he would leave the door open and children used to come in anyhow. 
They climbed in the window and the door and every time they went out they went 
out with a toy. 

So I had to chain them in the house. 

THE COURT: So you had to do what? 

THE WITNESS: I had to chain the wagons and toys in the house because 
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the children would come in the window or door or come in and say they want 
to play and take a toy and go out. ! 

If I was in the kitchen, not paying any attention, or up on the second 
floor, they would take his toys and go out. And they would slip in the door 
or window all the time and I had to chain them in order for them to have any 
toys. | 

BY MR. EDMOND: 

Q. When you say you had to chain them, you mean -- 

MR. BLACKWELL: Just a minute, I object. 

THE COURT: That is all right. She said she had to chain the toys. 

THE WITNESS: Chain the wagons, a bicycle, tricycles, they each had 
tricycles, a wagon, large automobiles, I had to chain them al one 

BY MR. EDMOND: 

Q. Did Frank every play with those chains? A. Sure.: ; Because they only 
had little 9 cent locks on them, and he took a liking for playing with locks and 
keys. He started that since he was around 18 months old. He learned how to 
open the front door by working the little catch locks on them. He used to open 
the door and run away, run down the street or something. I always had to look 
for him and run and chase after him down the street. : 

Q. Did he -- 

MR. BLACKWELL: The witness has not completed her statement. 

THE WITNESS: That was the beginning, when he started playing with 
locks. And that was a lock you make in a door with a hole in the door, but then 
some of the doors didn’t have it and I had to put a padlock on the door. Then 
he used to always get up and play with those padlocks and get my keys. I had 
an awful time keeping keys away from him because he would play with the lock 
and go off some place and I would be minus a lock and key to lock my door. 

So then sometimes when I had the wagons, didn’t put the chain on the 
wagons right away, he would have ahold of the chains and locks and be playing 
and other times the locks was just laying across the floor. And he would string 
them across the floor and he would ride back and forth on his bike across them, 


| 
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211 making a bumping sound. He got a kick out of that. Later on he played 


a regular systematic game with those chains. He used to play Lone Ranger. 
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He said he was the marshal and the baby was the crook. 

Like I told the Judge, he says, ‘The baby was the crook and I was the 
Marshal and I was going to put her in jail because she was a bad girl and when 
she was sorry, then I would forgive her and take the chain off and let her go 
free.’’? And then he said, ‘‘ I teach her how to do it with me.’? And they did 
it endlessly, just playing Lane Ranger. 

So that is the way he used to play. 

BY MR. EDMOND: 

Q. Did you ever after or prior to November 6, lock little Frank up on 
an end of a chain attached to the end of a sofa? A. I couldn’t catch what he 
said. 

MR. EDMOND: She didn’t understand ? 

THE COURT: No. 

BY MR. EDMOND: 

Q. Did you or did you not tie a chain around Frank’s leg, which was at- 
tached to the sofa in the room on or ‘about November 6, 1956? A. No. I didn’t 

212 do that. I left them, I put them in pajamas and let them lay on the couch 
and they was going to sleep when I left the house, and very comfortable. The 
little boy said he would stay still and not move until I came back, and take 
care of the baby. He said he was getting to be a big boy now and take care of 
the baby, and I could trust him. 

MR. EDMOND: I have no further questions. 

CROSS-EXAMINATION 

BY MR. BLACKWELL: 

Q. Mrs. Mullen, I understand that when you left that just before you left 
you hadF rank to change his clothes and put on his pajamas. A. I took off 
their clothes and sweaters and put bedroom slippers on the baby and put 
light clothes on them so they could go to sleep on the couch. 

Q. So when they were chained they were not chained in their regular 
street clothes. The boy had on pajamas. What did the little girl have on? 

A. When I left she had pajamas and bedroom slippers with a little duck on them. 

Q. Frank loved to play Lone Ranger. A. He imitated those radio shows. 
Lone Ranger was his favorite, but the other was similarly -- I guess you would 
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call it cops and robbers, but he called it cowboys. 

213 Q. What were some of the toys in the room that day when you left? A. 
What was some of the toys? 

Q. Yes. A. Oh, he had about four or five boxes of toys at the end of the 
couch, between the couch and the window. 

Q. How large were the boxes? A. Well, they were about the size of 
Campbell Soup boxes. It would be about this high and that long. 

Q. And the toys were in the box? A. Yes. 

Q. Practically all his toys in the box? A. No, he pulled some of them 
out across the floor and when I get home I pick them up. | 

Q. Those you picked up and put in the boxes, what were they like? A. 
Those were mostly small toys, cowboy guns, belts, cowboy hat and a little bit 
of wagons and balls and things like that, that they played with around in the 

Q. Did he have any real large toys? A. No, they was in the basement. 

Q. How long had you been living there? A. About two weeks ° 

Q. Wagons inthe basement? A. Yes. 

214 Q. All of the large toys in the basement? A. Yes. We didn’ t use the 
chains in that house because we had the chains only at 1444. We was evicted 
from that house because it was condemned and we moved suddenly and I didn't 
have time to fix everything up, I just left the chains on the couch and had them 
moved over,the chains with the couch, to the new house on C Street, and I was 
intending to unpack and fix the house up but we was only in there a very short 
time and we had so much trouble with Mr, Vorbeck downstairs I decided to 
leave everything go and pack up and move out again, so I just left everything 
as it was and didn’ have time to start looking for another house. 


Q. That was what I was about to ask you, why the chains were upstairs 
and the toys down stairs. A. I had no reason -- they were left over from the 
other house. And in the meantime the children played with them. They had 
television in the room with the couch and the chains and they sit on their little 
chairs and watch television and when they weren't doing that they had bikes 
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and they would ride bikes in the house. 

Q. You purchased chains for the purpose of tying toys. A. I bought 
them for chaining toys. 

215 Q. They were not bought for the purpose of the children playing with 
them? A. No. 

Q. You had toys chained prior to your moving to 1215-1/2 C Street? 

A. Yes, I chained everything. 

Q. Did you say you chained everything? A. No, toys, wagons, bikes. 

Q. It didn't include chaining the children? A. No, I put the toys in the 
woodshed and when they broke that Dan brought everything in the house and 
the police officers told me to move away or keep everything chained. 

Q. Prior to your coming there after you bought these chains -- they 
were for the purpose of chaining the toys? A. Yes. 

Q. When you moved to 1215-1/2 C Street you put the toys in the base- 
ment. A. Yes. 

Q. Why did you bring the chains upstairs? A. I didn't think twice about 
them. I was evicted and I got out as quickly as I could and they stayed on the 
couch. I was probably going to throw them away. But they stayed there until 
I had the convenience to dispose of them. In the meantime the children. played 
with them. 

Q. But you never thought to leave the chains in the basement where the 
toys were? A. No, that basement, when we moved in there, wasn't usable. It 

216 had no windows in there. And the gas jets were leaking. That was where 
the original fire hazard that -- this man Vorbeck complained about a fire hazard 
to the owner because there was a fire hazard in the basement, the gas jets were 
leaking, made a stink, and the water pipes were leaking, full of water, and he 
said don't light no fires. 

Q. And you had that information on November 6? A. No, not on November 
6. 

Q. I mean, about these gas jets leaking down in the basement? A. I 
walked down there and saw how they were leaking. 

Q. When did you see that? When you moved in? A. About that time. 

Q. So when you left home on November 6 you knew there were leaking 
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gas jets in the basement of the house where you lived, Mrs. Mullen, is that 
true? A. Say it again. 

Q. I believe you have testified when you left home on November 6 you 
had information which you had acquired previously that the gas jets were 
leaking in the basement of your home. A. They weren't leaking then because 
I called in a repair man myself to tend to them gas jets. I was afraid the 
house would explode. 

217 Q. They had been repaired? A. I had my own repair man come in and 
fix them temporarily and I put in complaints to the Fire Department. 

Q. The repairs were of a temporary nature? A. I don't know whether 
they were temporary or not. They take care of things so there wouldn't be 
an immediate explosion. | 

Q. The fire hazard was still there? A. I don't know whether I can 
answer that question. 

Q. You said Mr. Vorbeck created a fire hazard? A. I didn't say he created. 

Q. You mentioned a fire hazard. A. He complained to the owner about a 
fire hazard, and Mr. Poremsky came about the jets in the a oe It wasn't 
my boxes upstairs. ! 

Q. But you understood there was a fire hazard in the basement? A. I 
don't know if I can answer that question. | 

Q. You don’t know whether you can answer it? A. No, I don't think you 
put it right. I might say something wrong. 

THE COURT: Say whatever you want to. 

THE WITNESS: What is it you want to know. 

BY MR. BLACKWELL: 

218 Q. I want to know if you had information or belief that a fire hazard 
existed in the basement of the house where you lived. A. After I moved in I 
saw the basement was unsuitable unless it was cleaned up and the water on 
the floor taken out and some light put down there and I was going to look into 
the matter of those gas jets. After I was there a short while I realized there 
was a fire hazard from the leaking gas jets and also there was a flame from 
the gas furnace down there, so it seemed to me quite a dangerous place to 
walk into. : 
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Q. Yes. Now, Mrs. Mullen, I show you what has been marked as Govern- 


ment'’s Exhibit No. 1 for identification, which is this large, heavy chain. And 
then we have -- A. Itis not a large, heavy chain. 

Q Iam sorry. Q. They sell them in hardware stores for dog leashes. 

Q. Well, the heavier of the two chains, Government's Exhibit No. 1, and 
Government's Exhibit No. 2. Now, youpurchased both of these chains? A. Yes. 

Q. Now, I would like to ask you, Mrs. Mullen, if you attach any signifi- 
cance to the difference in weight, size of these chains. Was there any reason ~~ 
A. I don't know anything about chains. 

219 Q. Was there any reason why one was large and one small? A. No, 
when the inspectors told me to go buy chains I said where, and they said any 
hardware store. 

THE COURT: What inspectors told you to buy chains? 

THE WITNESS: Inspector Faircloth and Inspector Powell from the Fifth 
Precinct. 

THE COURT: Police Inépectors? 

THE WITNESS: I have got a photostat that neighbors made up a petition 
saying they didn’t get no protection and there was a lot of stealing. Would you 
like to see it? 

THE COURT: No. The police told you to get chains, is that what you are 
saying? 

THE WITNESS: Yes, they said either that or move. 

THE COURT: Now, what Mr. Blackwell wants to know is why, when you 
got those chains, you got one heavier than the other? Two different kinds of 
chains. 

THE WITNESS: Because I didn't know nothing about buying chains. 

THE COURT: Why didn't you get two alike? 

THE WITNESS: I just went into a hardware store and saw some chains 
on a big round roll and took what he had. I didn’t buy them all at once. I 
bought them different times. I bought a chain and I chained a few wagons 
together and later on I bought another section and chained something else 
together. Different times, saw different chains, bought whatever I saw, what- 
ever he recommended, 
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BY MR. BLACKWELL: 

Q. Isn't it a fact that you got the heavy chain for Frank and the small 
chain for little Mary? A. That ain't no question to ask me. What are you 
trying to do, send me to jail? 

THE COURT: Is it true or not? 

THE WITNESS: I can't answer no question like that. 

BY MR. BLACKWELL: 

Q. You don't feel -- A. That's silly. He wants me to cut my own head 
off. You are supposed to be polite. 

Q. If you tell the truth, will that cut your head off, madam? A. I don't 
know about telling the truth the way you put questions. 

Q. I asked you in -- A. You put something in my mouth, 

Q. I asked you if you put the heavy chain on Frank and the smaller one 
on Mary. A. You put something in my mouth. | 

THE COURT: He is asking jou whether you bought those chains, the 
heavier one for Frank and the lighter one for Mary, in order . chain them 

221 up. Is that true? 

THE WITNESS: He is saying I bought chains for children. 

THE COURT: He is asking you. Is it true or not? | 

THE WITNESS: Is he trying to say I bought chains for children? 

THE COURT: He is asking you whether you did. | 

THE WITNESS: No, I didn't buy any chains for children, if that’s what you 
want to know. ! 

BY MR. BLACKWELL: 7 

Q. After you bought the chains for something else, did there come a 
time when you used them to chain the children? A. Of course not. 

Q. Had you ever seen your children chained up with locks and chains 
on them? A. Sure. | 


Q. Had you ever gone away while they had chains on them ? A. No, that 


back room where we had the television set and couch was also the dining room 
and we would all sit around watching the TV and they would be a in front 
of us and we would see that nothing went wrong. 
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Q. But you were very careful to observe that nothing went wrong when 
they had these chains? A. Certainly. They played in front of us. 

222 Q. Notwithstanding the fact that you were that careful, there came a 
time about 1:00 or1:30 on November 6 when you left your home and left these 
two little children with these chains in their possession. A. No. 

Q. They were accessible. A. You mean -- when I left them they were 
asleep soI wouldn’* call that accessible. 

THE COURT: When you left they were asleep ? 

BY MR. BLACKWELL: 

Q. Didnt you just tell us on direct that you asked Frank if he would be 
a good boy? A. Yes, when I brought them back into the house I was afraid 
to leave them there alone and it’s not my habit and he told me that he was 
getting to be a big boy and he could take care of himself and he would take 
care of the baby and I could trust him. 

Q. And you left? A. I said, ‘I will trust you this one time, and see 
what happens,’’ and he said, ‘‘Nothing will happen, Mommy,” he said, ‘I am 
sleepy and I will lay on the couch and go to sleep and the baby will sleep with 
me,’’ sol said, “‘All right. I will put you in your sleeping clothes.”’ 

Q. But you never told us that you remained there until he went to sleep. 
A. Sure, they was asleep when I left. They started going to sleep right away. 
They were so sleepy that when I was putting on their pajamas they were going 
to sleep. 

223 Q. You could tell they were asleep? A. They wanted to take a name. 

Q. And youhadn’t been away from the house but about 40 minutes before 
you returned? A. No, no. I started out to go to the House Office Building, 
thinking it would take about 7 minutes to go and 7 minutes to come back, and 
I figured I would be gone about a half-hour altogether, but it happened that 
when we started out some other things interefered and -- 

THE COURT: Well, how long were you gone? That is what you are being 
asked. 

THE WITNESS: Well, I must -- 

THE COURT: From the time you left the house until the time you finally 


65 
came back, about how much time elapsed ? 
THE WITNESS: Well -- 
THE COURT: Less than an hour? More than an hour ? 
THE WITNESS: When I left with my father it was between 1:00 and 


1:30. | 

THE COURT: All right. Now, what time did you get back ? 

THE WITNESS: Then I came around to the back of the house to see if 
they was all right and then I went around to the front of the house to meet my 
father and then we went to the appointment and when I came back it was about 
2:30. ! 

224. BY MR. BLACKWELL: 

Q. So it was about an hour. A. About. | 

Q. And when you returned, the police officers were thie ? A. Yes. 

Q. So it was during the time you left, within this hour, that Frank tied 
himself up and put the chain on little Mary, is that right? A. Yes. 

Q. By the way, where were the keys to these locks when you left? A. 
Where were the keys ? | 

Q. Yes. A. I didn’t think anything about the keys because I left them 
asleep, but all the keys to all the locks that I had anything to do with was harg- 
ing on nails in the kitchen closet. In the kitchen in the closet, I had little 
nails for all the keys I possessed. And when the C aptain wanted a key, I said, 
‘“You could get a key there yourself,’’ if he wanted it, and I showed him where 
the key was. : 

THE COURT: The Captain wanted a key ? 

225 THE WITNESS: The Captain wanted a key to the padlock tothe basement, 
and I said, ‘This is the nail the key hangs on,’’ and I said, “ey ou can getit for 
yourself? and he said, ‘‘No, I prefer you get it for me,’’ sol got the key. 

BY MR. BLACKWELL: | 

Q. That is the same place from which Frank received the key for these 
chains while you were gone? A. I don’t know. I only have his word for it. He 
told the Judge and Captain Peters that he had his own keys hidden in a box with 
the toys at the foot of the couch. 
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Q. And you take his word for it? A. Well, I didnt say that. 

Q. You said you also heard him say -- A. If he said it it is true. 

Q. Did you hear him testify when he locked himself that you took the 
key downtown, left with the key? Did you hear him testify to that yesterday 
morning ? A. He said some other things, too. He said he had his own key. 

Q. Just a moment. Did you hear him testify to that? A. Yes. 

Q. Was that true? A. No. 

Q. Well, then according to what he said, he was not asleep. A. No, sir 

226 that does not follow at all. You can go to sleep and something can wake 
you up. 

THE COURT: When you left how was he dressed? Was he in pajamas ? 

THE WITNESS: Yes. 

THE COURT: Both of them were? 

THE WITNESS: Yes. 

BY MR. BLACKWELL: 

Q. When you returned, was he in pajamas? A. Yes, he went to the police 
station in pajamas. 

Q. He testified yesterday that you chained him. A. What? 

Q. Did you hear Frank testify after he came back after lunch that you 
chained him? A. I heard him say several things, and he said that among other 
things too. 

THE COURT: Well, is that true ? 

THE WITNESS: What? 

THE COURT: He said you chained him. 

THE WITNESS: Yes, he said that. 

THE COURT: Is it true? 

THE WITNESS: No. 

BY MR, BLACKWELL: 

Q. Have you ever chained him? A. No. 

227 Q. Did you chain little Mary? A. No. . 

Q. Now, your father didn’ chain them, did he? A. No. My father 

said that she is a little angel, and she never would do nothing that he would 


chain her for. 


of 
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Q. As a matter of fact, your father didn’t see very well A. He sees 
excellently. He wears glasses for reading. 

Q. Pardon me? A. He wears glasses for reading. | 

Q. Did you hear him testify from the witness stand he was practically 
half blind ? | 

THE COURT: He didn‘ put it that way. 

THE WITNESS: He couldnt see what you was doing there, but that is all. 
Do you want to test his eyes yourself? He has got excellent eyes. 

BY MR, BLACKWELL: | 

Q. Well, anyway, you are sure that you and your father left together ? 

A. Mr. Vorbeck knows that. Ask Mr. Vorbeck. He saw us leave. 
Q. Pardon me. A. He was watching to see when we left, so ask him. 
Q. Who is that? A. Mr. Vorbeck. The man downstairs was watching to 
228 see. For three days he had been watching to see if he could get something 
on us and the minute he was upstairs he saw us leave together. 

Q. You saw him? A. No, I didn* see him. : 

Q. You know that Mr. Vorbeck saw you two people leave. Is it your 
testimony that Mr. Vorbeck saw you two people leave i ? A. He testi- 
fied to it in Juvenile Court and some other court. 

Q. Did he see you come back? A. He testified to that. ' There is a trans- 
cript over there. You can read his very words if you want to. 

Q. He said that you left together? A. You can read it in that transcript. 

Q. Answer my questions. A. Yessah, yessah. | 

Q. He didn’t say anything about one coming back ahead of the other? A. 
In the transcript he did. ! 

Q. He says that your father came back ahead of you? A. Ahead of me ? 

Q. Yes. A. No. What do you mean? 

229 Q. After you once started out, your father came back to the place. A. Yes. 

Q. Mr. Vorbeck says that? A. No, he didn’ say that. He didn’t say any- 
thing about that part at all. He just said I left the house and I came back some 
time later. ! 

Q. Did I understand you, Mrs. Mullen, that you testified that Frankie 
had a habit of running away from you? A. I didn’t say he had a habit of running 
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away. 

Q. Pardon? A. I didn’t say he had a habit of running away. 

Q. Didnt you say he would run away? A. I said when he was quite small, 
beginning around 18 months, he already learned how to open up my iocks and 
slip outside the door and go down the street and I would have to go fetch him 
back, same as all children do that. That is just normal and natural. 

Q. You purchased these chains to tie your children’s toys at the instance 
and suggestion of Lt. Powell of No. 5 Precinct? A. And Faircloth. 

Q. You said ‘Officer Powell,’’ but he is a lieutenant. A. And Faircloth. 

Q. And he is a plainclothesman attached to No. 5, Lieutenant Powell. 

230 A. He came to my house on complaints of stealing, and there is a photo- 
stat of about 50 neighbors that made a petition and asked me to write it for 
them, complaining that they wouldnt get adequate police protection. 

Q. Pardon me. Let’s not go into that, madam. Did Lt. Powell and De- 
tective Faircloth ever come around and see these chains after you purchased 
them ? A. I don’% remember. I told them about it. 

THE COURT: What did you tell them? Told them about what? 

THE WITNESS: I -- well, I told these officers first to give me protection. 
And they came up to the house and they interviewed different children in the 
neighborhood and they even put a special watch on my house, so they said, 
they made a point of coming in front of my house, making their rounds, to see 
that everything was safe there. In case they saw children going in the window 
or fighting my boy or anything like that. 

Then I kept making complaints about the children getting into my back 
yard, climbing over the fence, and getting in my windows and they broke a 
window and I said they slip in the door all the time, I said my little boy keeps 
opening the door and leaving it open or they come in with him and then they 
go out with his toys, and I said I can’ afford to keep buying them some toys 
and they said, ‘In that case you will have to find some way of safeguarding 
those toys,’’ and he said, ‘Usually people chain them like they chain their 
bikes when they go in a store,’’ so they said, ‘If you can’t chain them up or 
keep your doors locked, then the only thing you can do is move.” 

231 I said, ‘I can’% move until I find another apartment.’’ 
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They said, ‘In the meantime go get yourself some cheap chains like a 
dog leash chain or bicycle chain, like any children us all the time everywhere.”’ 

BY MR. BLACKWELL: : 

Q. Mrs. Mullen, pardon me for cutting you off, but there came a time 
when you were arraigned in police court as a result of your arrest in this case ? 
A. What case ? | 

Q. Did you appear before Judge Stoddard on arraignment in this case ? 

A. What case? | 

THE COURT: This case. When you were arrested in this case. 

THE WITNESS: You mean cruelty to children ? 

THE COURT: Yes. Did you appear over in the Municipal Court ? 

THE WITNESS: Yes. On November 7. : 

BY MR. BLACKWELL: | 

Q. And were you before Judge Armond Scott? A. Yes. | 

Q. And you made a statement at that time, did you not? A. I dont know. 

Q. I will ask you this, did you state on the witness stand, -- you took the 
stand, didn’t you? A. No, I didn’t take no witness stand. ! 


Q. But you did make a statement to Judge Scott, did you not ? A. I said 


I wanted a lawyer. i 

Q. And you made a statement to him at that time, didn’t poe A. I don’t 
know what you are referring to. 

Q. Didnt you tell Judge Scott or make a statement that you chained these 
children to protect them? A. No, never, never. | 

Q. You never made such a statement in Municipal Court ? A. I saidI 
wouldnt say nothing until I had a lawyer. Guilty or not guilty. I said I won't 
speak until I had a lawyer. ! 

THE COURT: Now, let’s be sure. You are being asked specifically 
whether you told Judge Scott that you had chained the children to protect them. 

233 A. No, the only thing I said to Judge Scott is, when I stood up in front of 

Judge Scott and a fellow read off a charge against me saying cruelty to children, 
I said to Judge Scott, ‘“That’s the first time I have heard what I have been arrested 
for,’? I said, ‘Is that the charge against me,’’ and he said, ey es’’, and then he 


i 
i 
t 
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said, ‘“How do you plead?”’? And I said, ‘I don’t know what this is all about.”’ 

And then he said, ‘Well, you were arrested for this and you have to 
answer,’ and I said, ‘‘Well, I can’t speak for myself and I can’t say guilty or 
not guilty. I have to have a lawyer. It’s my constitutional right.” 

And then I don’t know what happened after that. 

BY MR. BLACKWELL: 

Q. You say you don’t remember what happened after that. A. No. 

Q. You dont remember whether or not after that you made a statement 
that you chained the children to protect them ? A. No. Why should I say that ? 
Q. Did you ever discuss this matter with Policewoman Rich? A. No, 

when they took me up to the Women’s Bureau they took me up to a window and 
asked for my identification and I asked her what I was arrested for and she saidshe 

234 wouldnt tell me and she says, ‘I will say that you are being held for in- 
vestigation.’’ 

I said, ‘Investigation of what ?”’ 

And she didn* tell me. 

Then she said, ‘“‘This officer here is going to investigate you.’’ 

And so detective came over and took me into a room where she questioned 
me about three hours or so, way into the night, and she kept asking me a whole 
lot of questions, all kinds of questions. 

Q. Who did this? A. Some police officer asked me thousands and thou- 
sands of questions. And I got awful tired and everything and I told her that I 
wasnt going to answer no questions until I had a lawyer. 

I said, ‘I don’t know what you are trying to do to me, but whatever it is 
I don’t know what it’s all about,” and I said, ‘I have got to have a lawyer before 


I say a word except to say what my name is and where I live.”’ 

And then way in the night she let me go upstairs and sleep and the next 
morning I went before Judge Scott and I told Judge Scott, ‘“‘This is the first 
time I even know what I was arrested for.’’ 

Q. You never knew what you were arrested for before you went to Judge 
Scott? A. No, I told Judge Scott that too. 

235 Q. Did you see these chains when you arrived back home from downtown 
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on November 6? A. No, I didn’t see them but they had a bundle in their arms 
all wrapped up in newspaper and when the boy was asking Captain Peters to 
give him back his chains, I knew what they were; and Miss Rich said, ‘‘Those 
are the chains.’’ : 

Q. And you never attached any significance to the fact that they had these 
chains at that time ? A. I didn’t know what was happening. I didn’t know what 
was happening. They said a whole lot of things. They said they were looking 
for stolen goods and looking for a whiskey still and talked about a fire hazard 
and they talked about a lot of things and I couldn* pin anything down. 

Q. But they never said anything about children having been chained ? 
They talked about whiskey stills? A. They didn’t talk about the children 
being chained. They talked about what I did to the children. _ 

Q. And at no time they asked you if you had chained the children? A. 
No, they said I ought to get a severe jail sentence for what I did to the children. 
I said, ‘‘What have Idone ta them?’’ They had their heads in my lap and 
they were crying and said, ‘‘Please don’t take my mommy away .?? 

* * * * * * * * i 
242 AFTERNOON SESSION 
THE COURT: Gentlemen, as I told you in Chambers, Reverend Scherzer 


came in to see me during the noon recess, and I want to call him as the 


Court’s witness for further testimony. 
Will you take the stand again, Reverend ? 
Whereupon 
JOHN SCHERZER 
resumed the witness stand and, having been previously duly sworn, was examined 
and testified further as follows: | 
DIRECT EXAMINATION 


' 

! 
| 
' 


BY THE COURT: 

Q. Now, sir, will you tell us now what you told me in Chambers ? A. 
Your Honor, I swore this morning under oath to tell the truth, the whole truth, 
and nothing but the truth. After 25 years in the ministry, one does not depend 
upon the opinion of others to gather facts concerning individuals. 
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I have been trained to observe facts as I see them. 

In this case, I have had many opportunitites to observe both the defendant 
and the children. I have seen the defendant bring them to Sunday School on 
Sunday and to take them back home. 

I have seen them in my study. I have seen them when they were hungry 

243 when she brought them to our parish house and we fed them, 

In all those observances I have never had the slightest reason to suspect 
that the children were maltreated or abused. There always seemed to be a 
happy relationship between the children and the mother, and the mother and the 
children. 

They responded readily to her requests for behavior. They obeyed. There 
seemed to be, Your Honor, a close attachment between the mother and the 
children and the children to their mother. 

An incident happened last summer during the period of our Daily Vaca- 
tion Bible School in which the children were enrolled. One day they were 
absent. The next day they returned and reported to their teacher that they 
couldn’t come because mother had chained them. 

The teacher of the children came and told me that. Naturally, I was con- 
cerned, Your Honor, and members of the jury. And I confronted the defendant 
with that report from the children. She denied it. And gave the explanation 
that the children had chains all right, but they played with them, cops and 
robbers, all kinds of children’s games. And I passed it off with that explanation. 

When my parish worker visited the home she reported that she saw chains. 

244 Soon after the incident of November the 6th happened. 

Some time later, after I had seen the defendant in the District Jail, she 
came to my office. She wanted to know whether she could come to communion. 
I advised her that as long as there was any suspicion as to her mistreating 
the children by chaining them I could not admit her to communion; that the 
Good Bood says that if we confess our sins God is faithful and just to forgive 


us our sins and to cleanse us from all unrighteousness. 
She admitted that she had chained the children with the explanation that 
she did it for their protection, that she felt she could not leave the home -- 
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that she could not leave the home even for a short while without securing the 
children because she was afraid that people would do them harm or that they 
would walk off. 
I advised her and counselled with her that that was wroig and sinful. 
She told me, ‘‘What is a mother to do when the children are hungry, need 


bread and milk?’” She must leave them to get something, and she came to 


our place many times to ask for bread for the children. , 
Now, these are the facts as I have observed them. ! 
THE COURT: All right, sir. 2 
THE WITNESS: I am convinced, Your Honor, that the woman -- 
THE COURT: No, no, just facts, Reverend. 
Do ejther of you want to ask anything ? 
MR. BLACKWELL: Your Honor, I have no questions. | 
THE COURT: Do you have a question, Mr. Blackwell? | 
MR. BLACKWELL: I have none. ! 
THE COURT: Mr. Edmond? 
MR. EDMOND: None. 
THE COURT: That is all, Reverend § cherzer. 
Thank you sir, you are now excused. 
(Witness left the stand.) 
MR. BLACKWELL: May we approach the bench? 
(At the bench:) 
MR. BLACKWELL: Your Honor, I was wondering if Mr. ‘Edmond would 
talk to his client, in view of this testimony, to see if she would like to change 


i 
| 


i 
| 


her plea. 
THE COURT: No, I won’ take it, because she would come back later 
on and say she was coerced. 
(In open court:) 
THE COURT: You have rested, have you not ? 
MR. EDMOND: Yes, sir. 
* cs 7K * * + * x 
246 JANE T. RICH 
was called as a witness in rebuttal by the government and, having been first 
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duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. BLACKWELL: 

Q. Will you state your full name, Miss Rich? A. Private Jane T. Rich. 

Q. Are you a member of the Metropolitan Police Department? A. Yes, I 
am. 

Q. Assigned to the Women’s Bureau? A. Yes. 

Q. Were you so assigned on November 6 of last year? A. I was. 

Q. Directing your attention to November 6, did you have occasion to go 
to 1215-1/2 C Street, Northeast? A. Yes. 

Q. Sometime in the afternoon? A. Yes. 

Q. And while there, did you see the defendant in this case, Carolyn Mullen? 
A. Yes,I did. 

Q. Did there come atime when you arrested the defendant? A. No. 

247 Q. Did you have a conversation with her? A. Yes. 

Q. Did there come a time when you struck her? A. No. 

Q. Did you on that particular day have occasion to abuse the defendant 
in any manner? A. No. 

Q. Did you have a conversation with her? A. Yes. 

Q. Will you tell His Honor and the ladies and gentlemen of the jury the 
nature of your conversation with her on the premises? A. I asked her if she 
was the mother of the children. She said she was and I asked her if she would 
come down to the Women’s Bureau with me to discuss the reason the children 
had been chained . She began to tell us we had no warrant and no right in her 
house and she wanted to know why we were there and why she was going to the 
Women’s Bureau. 

She was told at least three times it was in regard to the chaining of the 
children and if a charge would be placed against her it would be cruelty to 
children, but she continued to maintain we had no right we had no right in 
the premises because we had no warrant. 

I took her to the Women’s Bureau with the children in the Women’s 

248 Bureau cruiser, and sent her immediately to the House of Detention and 
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called and discussed the situation with one of the District Attorneys who 
visited me, to place the charge of cruelty to children and she was arrested 


by an officer from No. 9 Precinct. 
* me * * * ae ae x 


Q. Were you present in Municipal Court on the following day, November 
7, when the defendant appeared before Judge Armond Scott ? A. I was. 
Q. Did you hear the defendant make a statement relative to the chaining 
of the children? A. I did. | 
Q. What was that statement? A. She told Judge Scott that she had to 
chain the children; that she had, in fact, done it to protect them. 
* * * *&© *&* & & * | 
THE COURT: Did she elaborate on what she meant by protection 7 ? 
249 THE WITNESS: She said the man who lived downstairs had threatened 
the children because they ran across the floor. | 
CROSS-EXA MINATION 
BY MR. EDMOND: 
Q. What else did she say? A. At what time? 


| 


Q. When she was before Judge Scott? A. Well, the Judge asked her if 
she wanted a lawyer and how she plead, and she proceeded to tell him we had 
no warrant and no right in the house, we had violated her constitutional rights 
and she had chained the children and most of it was a tirade meals the Judge 


and against the Police Department. 
Q. Did the Judge ask her did she want a lawyer? A. Several times. He 
had to ask her several times before he could get an answer. : 
Q. What did she say? A. She finally said yes. 
Q. Did the Judge appoint a lawyer? A. I believe so. No, she was given 
time to secure a lawyer. ! 
Q@. You stated that you took her to the Welfare Bureau. A. Women’s 
Bureau. 
Q. Women’s Bureau, in a scout cruiser? A. Ina cruiser. 
250 Q. Well now, was anyone else in the cruiser with you? A. The civilian 


driver. 
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Q. That is all? A. Yes, and the children. 

Q. And the children? A. Yes. 

Q. Now, after you took her to the Women’s Bureau you stated that you 

sent her to the Detention Home. A. That is correct. 

Q. Then you talked with an officer, a District Attorney. A. Yes. 

Q. And he advised you to place a charge and you say that someone 
from the precinct went and arrested her? A. No, he was the arresting officer, 
he was the first officer on the scene. 

Q. What did he do? A. He was the arresting officer on the cruelty to 
children case. He was the first Metropolitan officer on the scene. 

Q. You stated that you took her to the Women’s Bureau. A. Any woman 
who is arrested has to be escorted by a policewoman and since I was a police- 
woman on the premises I took Mrs. Mullen to the Women’s Bureau. 

251 Q. Was she arrested at that time? A. Yes, charged for investigation, 
as I explained to her. 

Q. Who arrested her at that time ? A. The arresting officer was Officer 
Crooke. 

Q. Well now, you stated that when Mrs. Mullen came to the house you told 
her she was under arrest. A. I didn’t state that. 

Q. What did you state? A. The District Attorney asked me if I arrested 
Mrs. Mullen. I said no. I asked her if she would go to the Women’s Bureau 
and discuss the chaining of the children. 

Q. On November 6? A. That is correct. 

Q. In front of premises 1215-1/2? A. Inside the premises. 

Q. Inside the premises. A. Yes. 

Q. Mrs. Mullen came up inside the premises? A. Yes. 

Q. Where were you? A. I was in -- I call it the back room, where the 
refrigerator was, and the couch, next to the kitchen. 

Q. Mrs. Mullen walked in? A. Yes. 

252 Q. What did you state to her? A. I asked her if she was the mother of 
the children. 

Q. What was her answer? A. Yes, she was. 


ce : 

Q. Then what did you say, after that? A. I asked her if she would come 
down to the Women’s Bureau with me to discuss the chaining of the children. 

Q. What did she say? A. She began to say we had no rights in the house 
and her constitutional rights and the abuse against the Police Department. 

THE COURT: And then did Officer Crooke put her under arrest ? 

THE WITNESS: Through Captain Peters. It is a little difficult to explain. 
But the Women’s Bureau doesn’t carry a male officer’s arrest. If he is the 
first one on the premises it is his arrest. Whereas, we do take charge of the 
prisoners. | 

THE COURT: When you took her to the Women’s Bureau she had been 
arrested ? | 

THE WITNESS: Yes, sir. 

BY MR. EDMOND: | 

Q. And therefore Officer Crooke turned her over to you, or did she go 
voluntarily ? I mean, how did you know that Officer Crooke had arrested her ? 

253 A. Captain Peters told me that Officer Crooke would be the arresting 

officer. It would be carried as his case. | 

Q. And so you just told her to come and follow you and she did voluntari- 
ly? A. There was no force placed against her at any time. She came down 
the steps by herself? | 

Q. Did she ever hit you? A. No. 


x» *+ * * © & & * 


LEWIS B. PETERS 
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DIRECT EXAMINATION 
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254 Q. Now, when the defendant returned while Frank, the little boy, was 
present, did he at any time say to you that ‘Don’t bother my mother,’’ that 
‘She did not chain me. She has not done anything wrong?”? A. No, there 


was no such conversation. ! 
Q. Did he ever request you to return his chains to him? A. No. 


x» * * *©* © © *& * 
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LEWIS D. CROOKE 
* x x * * * x * 
DIRECT EXAMINATION 

BY MR. BLACKWELL: 

Q. You have been sworn, Private Crooke. I would like to inquire as to 
whether or not you were present on November 7, in the Municipal Court, at 
the time the defendant, Carolyn Mullen, was before -- arraigned before Judge 
Scott. A. I was. 

Q. Did you hear her make any statement relative to the chaining of her 
children on the preceding day? A. Yes, she stated she had chained the child- 
ren for protection. 

MR. BLACKWELL: Thank you. 

You may inquire. 

THE COURT: Did she say anything about what she meant by ‘‘protection”’ 
or why they needed protection and from what they needed protection ? 

THE WITNESS: She did state, Your Honor, that she was afraid of the 
man downstairs. 

MR. BLACKWELL: I didn’t get the last statement. 

THE COURT: That she was afraid of the man downstairs. 

Did she say anything about why she was afraid of him? 

THE WITNESS: I don’ remember. 

THE COURT: All right. 

* * * Ss x * * 
297 CHARGE OF THE COURT 

THE COURT: Ladies and gentlemen, I want to tell you again what certain 
general principles of law applicable in all criminal cases apply to this one. 
And the first is that the indictment in the case, the charge against Mrs Mullen 
is not evidence against her. It is simply an accusation, and should not be con- 
sidered by you as anything but that. 

And she is presumed to be innocent of that accusation. 

And that presumption which is one of law -- it not an inference, it isa 
presumption -- remains with her throughout the trial and is sufficient to acquit 
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298 her unless you are satisfied of her guilt on either or both of these two 
counts, beyond a reasonable doubt. : 

Now, the burden is always upon the government ina criminal case to 
establish guilt. It is never upon the defendant to establish innocence. 

And that burden on the government is not satisfied by proof which creates 
a suspicion or probability of guilt. You must be satisfied beyond a reasonable 
doubt of her guilt. : 

Now, I have defined for you before, and I will again, what is a reasonable 
doubt in the law. And the best way I can think to put it, feo I will add 
more, is that the phrase means what it says. i 

The term is “‘reasonable doubt,” and it implies, therefore, that it is a 
doubt which is based upon reason, which is reasonable. And the doubt, if it 
does exist in your minds, must arise from the evidence in the case, or lack, if 
you think so, of necessary evidence in the case. , 

It has been defined by the Courts in several ways, two of them are these: 
It is such a doubt as after a full and fair consideratim of all of the evidence 
will leave your mind so undecided that you do not have an abiding, settled 


conviction of guilt, which you believe will remain unshaken by future thought 


and reflection. ! 

299 Or, to put it another way, it is such a douht as would Sunt a reasonably 
thoughtful and prudent person to hesitate to act if confronted with a matter of 
real importance concerning his own affairs. | 

Now, the doubt cannot properly, in law, arise from mere conjecture, whim 
or caprice, nor from a reluctance to convict through feelings of sympathy or 
mercy. It must be a conscientious belief, arising after a calm and dispationate 
and fair consideration of all of the evidence that there is reason to doubt the 
guilt of the defendant. ! 

And, of course, the law does not impose an impossible birden upon the 
government, that is to say, to prove the guilt of a defendant beyond all doubt. 
Because the law recognizes that happenings between human beings can seldom 
if ever -- and I think never -- be established to a mathematical certainty, to 
be established beyond all doubt. | 
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But it does say that as a fair precaution and protection of a defendant, 
guilt can only be determined -- no one should suffer the loss of life or liberty 
or property in a criminal case unless his guilt has been established beyond 
a reasonable doubt. 

Now, in determing whether there is such a doubt, or there isn’t, and 
whether there is guilt or innocence, you must carefully examine and weigh and 
evaluate the testimony of all of the witnesses in the case which, in this case, 

300 includes the defendant, because she testified, though she didn’t have to, 
in her own behalf. 

And it is only thus that you can ascertain the truth, and that is what you 
seek. 

Now, bring to that testimony the assistance of your own common sense, 
your own experiences in life, your knowledge of human nature, of people, why 
they do the things they do. 

Take into account their sources of knowledge, their intelligence, their 
opportunities for observation, and their motives as you may or may not be 
able to descern them. 

You take into account the manner and the demeanor and conduct of the 
witnesses on the stand. Are they forthright in your opinion, truthful, or are they 
evasive and untruthful? Are there inconsistencies in statements that they 
have made to you? Or just plain lies about it ? 

If you conclude that there are misstatements, inconsistencies, if they take 
the form of just lying in your opinion, then you ask yourself why does the witness 
lie? What caused the witness to tell a lie tous? And consider the reasons why 
it may have been a lie. 

If there are inconsistencies, then ask yourself this question: What kind 
of an inconsistency is it? Is it the kind that I would expect to find normally 
in the narrative of a past event by a witnesss under oath? Or is it the kind 
of inconsistency that I would more likely find allied with falsehood and not 
truths ? 

301 Now, interest in the controversy and the people concerned in it, and 
their ultimate fate, so to speak, may or may not, along with other human factors, 
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enter into the matter of whether a person is telling the truth. 

It may affect not only the desire, but even in some cases the capacity of 
a person to tell the truth ona witness stand in a court of law. 

Now, what I say with respect to witnesses has a stronger force in this 
case, I mean, what I say as to how you evaluate the testimony of witnesses, 
has a stronger force in this case, than in most others. : 

For example, the testimony of the boy. Now, there are two children in- 
volved in this case, and the defendant, Mrs. Mullen wanted to call as a witness 
for her the child who is three years old, the little girl, Mary.’ And I would not 
permit the child to be called, because she is obviously too young to testify and 
she shouldn’t be, in the opinion of the Court, in this courtroom or court house 
at all. | 

I did permit the testimony of the boy, Frank, to be given to you, because 
in a brief preliminary examination of him, in your presence, I was convinced 
that he was admissible as a witness. : 

That is to say, sufficiently competent to testify as a witness because 
he had a childish opinion of what might happen to him if he didn’t tell the truth. 

302 He said, as you will recall, that if he didn’t tell the truth I might put him 
in jail, I think he said. ! 

You noticed, I dare say, that I didn’t have him sworn as a  witaeos because 
we thing rightly or not, I don’t know, but experience tells us it, is right, that a 
sense, a consciousness of an ill fate if you don’t tell the truth in the case of a 
child is the equivalent to the oath or affirmation in the case of an adult. 

And so I admitted him as a witness and let him tell you his story, which 
differed, of course, between his first appearance on the stand and his second. 

Now, you must apply these suggestions that I have made to you, as I have 
said with greater emphasis, perhaps, to the testimony of the boy than you would 
to the testimony of the other witnesses because of his tender years and the 
most unusual circumstances which brought him here. | 

What I have said about intelligence, opportunities for observation, and so 
forth, are equally applicable to him, but there is another thing which you must 
consider, -- or maybe I should put it in the plural, other factors with respect 
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to him which are absent in the case of an adult. 

You have got to try to find out what motivated the boy to say what he did. 
Was he telling the truth the one time when he said that he chained himself and 
was playing with the chains, which his mother permitted him to do, or whether 
his mother chained him, which he later said. 

Take into account -- this borders, of course, necessarily, some on specu- 
lation, but it isn’t really that. You have seen the child. You have heard the 
whole story, and in the context of the whole you can better tell which time he 
was telling the real truth_and which time he wasn*. 

Take into account, though his feeling toward his mother as you may have 
been able to descern it, what he may have thought about the outcome of the 
matter, all of what he said and the situation with which he was confronted, and 
do the best you can to determine whether he was telling you the truth the one 
time or the other. 

Now, you can only do that by keeping those considerations, es pecially 
with respect to the boy, in mind, and placing his testimony along with the 
testimony of everyone else. 

Now, you should also judge the testimony of the mother, the defendant 
here, in the light of those same considerations. 

But again, because she is the defendant and because she is the mother 
of the child, you have got to ask yourself one or two more questions about it. 

Is her concern about the outcome of this case, or rather did her concern 
-- because we certainly can assume she is concerned about it -- did that 
affect her testimony ? Did it cause her, perhaps, to tell an untruth to you? 


304 Because she does have an interest in the controversy and in its result. 


And the two little children involved are her children, and so, you add that 
kind of situation and those circumstances to the whole of the matter. 

And so, you must necessarily, it seems to me, view the testimony of the 
boy and of Mrs. Mullen somewhat more carefully than you would normally be 
expected to do with the testimony of the other people who are adults. 

Now, there have been conflicts in the testimony, and you have got to re- 
solve them if you think the conflicts in the testimony are important. I can’ 
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help you much in that regard. I may have to comment somewhat on the 
evidence in this case, which is not my custom, but it may become necessary 


to do so. | 
If you believe that any witness testified falsely with respect to a matter 
on which he could not reasonably be mistaken, then you may disregard the 
testimony either in whole or in part, or you may nevertheless accept the 
testimony in its major part, notwithstanding the falsehood, if you find one. 

Now, continuing on the subject of witnesses. In this case there have 

305 been introduced what are known or called in the courts character witnesses 
who testified to the reputation of the defendant. | 

You may have béen and probably were, as the clergyman was, in a state 
of wonderment about why the Court restricted some of the witnesses, a few 
in that regard. | 

It is very difficult to fully explain to you the reason for that, but I think 
this case calls for some explanation and I will do the best I can with it. 

We start out with the fundamental proposition that the opinion of agiven 
person as to another person -- well, in this case, as to the defendant, is not 
admissible because the witnesses who want to give an opinion may have bias 
or prejudice or sympathy and their knowledge may be limited, and so on. So 
the law restricts that kind of testimony to what is known commonly as character 
evidence, reputation evidence. 

And the reason for the admission of that as an exception to the hearsay 
rule, and hearsay means that somebody is testifying to what someone else says 
rather than testifying to what the witness himself has seen and observed, the 
exception to that, or one of the exceptions to that rule is in respect to reputa- 
tion evidence. ! 

And the law provides -- and again based on long experience, whether it 
is a good rule or not, I am not sure, I know, but it is beyond the rule. Itis 
based upon this, that if you are well thought of in the community in which you 
live, or in the environment of your employment by a number of people, based 
upon your continued residence among them or based upon your continued work 

306 with them for a sufficient period of time to cause an opinion to be formed, 
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then their good opinion of that person is received on the theory that they must 
be pretty good people -- or I better make it applicable in the same way -- the 
opinion ef these other people who know you should be received because apparently 
you have been living a good life among them, whether your neighbors, in your 
home, or in your work. 

Or if no one who knows you or who works with you has said anything about 
you, then that is an inditia of your good character. 

And with that very abreviated statement of the rule and the reasons for 
the rule, I tell you now why I limited some of the witnesses who were here to 
testify to the good character of Mrs. Mullen with respect to her being a kind and 
affectionate mother to the children, which is the trait of character involved here. 

Now, one or two or maybe three of them said yes, they knew her but 
they didn’t know anyone else who knew her, so obviously they couldn’t have knowl- 
edge of a community opinion about her. They could testify only to their own 
opinion, and that testimony would have been of no value to you, it seems to me, 

without knowledge of what other people thought; it would have been of no 
value. 

Now, I did relax that rule, as a matter of fact. I just plain violated that 
rule in two cases. In the one case of the witness Doris Hollingsworth, the 
woman who testified she had belonged to the, I think she called it the American 
Equity Association, which was for the protection of the people whose legal 
rights were violated. 

I let her give her opinion up to a point at least about this defendant. And 
the other instance, the only other one I can think of now, in which I went beyond 
the confines that should have held me, was in the case of the clergyman who at 
the noon recess, as I told you earlier, came in to see me and told me that he 
felt he had not been able to say all that his conscience impelled him to say. 

And having heard what he had to say to me, I called in both of the lawyers 
and told them what he had said, and then decided that I would call him as the 
Court’s witness, not requiring either the District Attorney or the defense 
counsel to call him, but that I would call him and let him say what he wanted to 


say. 
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Those two cases were exceptions to the rule of evidence with regard to 
character testimony. And you will evaluate the testimony of each of them and 
the testimony of the other character witnesses in accordance with the same 
suggestions and considerations that I have made to you with respect to other 

308 people. : 

You should ask yourselves in evaluating and weighing the testimony of 
character witnesses this: Who are they ? What are they all about ? What kind 
of people are they, how intelligent are they ? What do they know about the de- 
fendant ? Are they biased --well, they wouldn’t be biased against her or they 
wouldn* have been called -- but do they have a bias in her favor or sympathy 
for her? Does that affect their testimony? Or is it on the other hand the 
testimony of people who do know what other people think of her as a good 
mother or not? And if they do know, are they telling the truth about what 
they say her reputation is ? | 

And the testimony of character witnesses in a extents case may, Stand- 
ing alone, be enough to create a reasonable doubt although without the evidence 


of good character the other circumstances might be convincing of guilt. 

So you examine in your minds and in your discussions the testimony of 
each witness pretty much along the same lines, except for what I have said 
about the boy and what I have said about the mother. And, ae course, also 
what I have said about the character witnesses. 

Now, so much for the general principles of law and, of course, some 


applicable peculiarly to this case. : 
309 Now to the indictment which contains two charges in two counts, and they 

are very simple. They read exactly the same way and the only difference 

between the two is the difference between the children. | 

The first count pames the boy Frank and the second count names the 

child Mary. And the indictment charges this defendant with being cruel to 

children. The statute upon which it is based is somewhat long, but the indict- 

ment itself contains a definition really of the offense, carta sufficiently 


for your purposes. 
Your verdict will be separate as to each count. Your verdict on the first 
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count will be guilty or not guilty insofar as it involves the boy Frank. On the 
second count your verdict will be guilty or not guilty insofar as it involves 
the little girl, Mary. 

Now, the first count charges this: That ‘‘on or about November 6, 1956, 
within the District of Columbia, Carolyn Mullen’? -- this defendant -- ‘‘did 
torture, abuse and otherwise wilfully maltreat Frank Mullen, being a male 
child under eighteen years of age, that is, about five years of age.” 

And the second count says the same thing, except it refers to the mal- 
treatment, allegedly, of Mary Mullen, being a female child under the age of 
18 years, that is, about two years, as of that time. They are now 6 and 3. 

310 They were then 5 and 2. 

Now, you will remember that when you were first impanelled, I am sure 
it was this month, it was I who talked with all of the jurors, including you, 
up in the big courtroom generally about your duties during the then forthcoming 


month. 
And among other things I said to you was that your work here just as my 
work here, calls for a high degree of objectivity. Prejudice, sympathy, 


emotion has no place in the consideration of and disposition of a judicial 
case, be it criminal or civil. 

In our own affairs we are very likely to be emotional, and we have at 
times sympathy, and we have at times prejudice. You can take as an example 
any political picture, and among the 12 of you you will probably have four to 
six to eight different opinions about a political figure. You will have four to 
six or eight to twelve, maybe, different opinions about a television program. 
Anything under the sun. Because your sympathy or your prejudice or your 
emotion takes hold of you and it drives away the principal ingredient of suc- 
cessful judicial service, whether it be in that jury box or it be on this bench. 
And the principal ingredient which is driven away by emotion and prejudice 
and sympathy is reason. 

Now, when you go in this jury room I want you to take up thinking in a 

311 serious way. And do not speculate for one second on what will happen to 
Mrs. Mullen or to her children if you convict her of either or both of these 
counts or if you acquit her of either or both of these counts. Because, members 
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of the jury, that is my business, not yours. AndI am prepared and, I hope, 
equipped to deal with it, but I don’t want you to. You decide what are the facts 
of this case. 

This indictment is drawn insofar as it need be drawn in: the language of 
the statute, and therefore it includes, as you will slain: i will send it 


with you, the word ‘‘torture.”’ 

Now, that word is clearly inapplicable in this case. Mrs. Mullen, I tell 
you as a matter of law, did not torture these children, either of them. So the 
applicable words here are ‘‘abuse’’ or ‘‘maltreatment.’? | 

Now, the law dictionaries give no satisfactory definition of either word, 


‘“‘abuse”’ or ‘‘maltreatment.’’ 

Webster’s, if I may be permitted to so so, (sic) doesn’t do much better. 

I am going to read to you, because I must, what Webster has to say about 
it, each word. And then I suggest to you that you decide what abuse and mal- 
treatment mean, based upon your common sense, based upon: your own exper- 
ience in life. | 

312 Webster says ‘‘abuse’’ is this: ‘To put to a wrong use, to misapply, to 
misuse, to put to a bad use, to use for a wrong prupose, to use ill. To mal- 
treat, to act injuriously to, to punish or to tax excessively. To hurt, to violate.” 
And some other synonyms which are no good to us at all. | 

Now, in determining whether Mrs. Mullen abused or maltreated her 
children, you take into consideration, as I have already told you, all of the evi- 
dence including her own. 

If you find that she did not chain these children -- I say ' “these children?’ 
because I am speaking now collectively, both counts, though you are to decide 
each count separately, if you decide that she did not chain them or either of 
them, but maybe had the chains there for another use but also for the children 
to play with, that is an end to the matter. She is not guilty of either count. 

If you decide that she did chain either of the children to the post, the bed 
post or the sofa or whatever it was, sofa, I think, then you go another step. 
You ask why did she do it? What were the circumstances which caused her to 
do it? And what were the circumstances existant at the time she did it? How 
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long were they chained? Was there danger to them in the fact of chaining? And 
SO On. 

In short -- I am not being very short, but this case does not lend itself to 
brevity in a charge to you. 

In short, you consider, if you believe that she did chain either of them, 

313 all of the circumstances surrounding it. The situation with which she 
was confronted, with which the children were confronted. And determine then, 
whether whatever the motive may have been, was it abuse and was it maltreat- 
ment, or neither ? 

Abuse here and maltreatment here mean really the same thing. 

Now, of course, it is not a defense in this case for the defendant to 
say -- though she does not say it. She says she did not chain the children at 
all. But if you disbelieve her and believe that she did in fact chain them, but 
for their protection, then you must ask yourselves whether having done so she 
was acting reasonably under the circumstances or whether it was unreasonable 
and dangerous. 

In the one case it wouldn’t be abuse or maltreatment. In the second case 
it would be. 

The fact that the boy Frank liked to play with chains is by itself of no 
consequence. I can’t imagine a child, nor can you, and I imagine probably all 
of you have children -- I can* imagine a child not being fascinated with t hose 
chains, exhibits for the government 1 and 2. They are fun to play with. Asa 
matter of fact, I wouldn* mind playing with them myself, maybe, if the truth 
were told. 

So it isn’t a question of whether the child liked it or not. The qu stion, if 
you believe beyond a reasonable doubt that she chained them at all, either 
of them, the question then is was it, even though they might have liked it, 

314 abuse of them ? And you must, you simply must consider all of the cir- 
cumstances which existed at that time in that place, in order to determine that 
que stion. 

Now, one more thing, and I think I will be through, and that is this, that 
there was reference made, perhaps, in the testimony, am not too clear about 





NN EEE eee 
89 | 
that, but anyway in the argument, about the father of these children, the husband 
of the defendant. | 

Do not speculate and conjecture, indulge in conjecture, concerning him. 
For your purposes he has nothing to do with this case. : 

I understand he was here in the courtroom once or bee He certainly 
was not called as a witness, and therefore he is out of the case for all purposes. 
And don’t clutter up your mind with thoughts about him. 

* bi se * * * * * 
MR. BLACKWELL: The government is satisfied, Your Honor. 
315 MR. EDMOND: The defense is satisfied. 

THE COURT: Sime it is 12:15, I think what perhaps you ‘better do is go 
into your jury room, select your foreman for the purposes of this case, and then 
I will have Mr. Oratto take you to lunch. And during luncheon period, do not 
discuss the case. Wait until you return to the jury room. And at that time 
begin your deliberations and when you have arrived ata verdict, rap on the 
door and the marshal will let me know that you are ready and I will take the 
verdict, which will be either guilty or not guilty, separately, as to each count 
of this indictment. | 

Now, I probably have said this to you, but it won’t do any harm to repeat it. 

When you discuss this case with each other, do so with a sympathetic 
view toward the views of the other fellows, and with a disposition to be convinced 
if they have logic in their arguments. Don* be stubborn about the thing and don’ 
fall into the error of thinking that you and you alone are right. AndI_ think you 
will not do that, because well, my experience with you this month has indicated 
the contrary. You wouldn’t do that. ! 


But anyway, just don’t do it. | 
And also don’t get yourselves into the situation where you are all talking 
and therefore no one is listening except to himself, which is all right for him 





but it doesn’t help anybody else very much. | 
316 And if you have in the course of your deliberations any question you want 
to ask, write it out, -- a pad and pencil will be sent in -- and send it to me. 
I don think you will have a question, but you may, and if you do, I "will 
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answer it for you as well asIcan. 
This case rests, ladies and gentlemen, not too much on the law, except 
as I have given it to you, but rather on the facts. And I don’t know of 12 people 
whom I have seen in this court house in 12-1/2 years on the bench, and unhap- 
pily 20 years before that as a lawyer, who are better able to decide it than you. 
Mr. Mudd, you are now excused, sir. Will you please not discuss the 
case with anyone until this jury has decided. 
That will be all. Will you report to this courtroom Monday morning at 
10:15. 
Thank you, sir. 
(Whereupon, at 12:15 p.m., the jury retired to consider of their verdict.) 
x * +> * * x * * 
320 THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a verdict ? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: As to the defendant Carolyn Mullen, how do you 
find on Count 1? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: How do you find on Count 2? 

THE FOREMAN: Guilty. . 

THE DEPUTY CLERK: Members of the jury, your foreman says that you 
find the defendant Carolyn Mullen guilty on Count 1 and guilty on Count 2, and 
that is your verdict, so say you each and all? 

JURORS: Yes. 
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No. 14663 
QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented : 

1. Does there exist in the District of Columbia a clergyman- 
penitent privilege? 

2. Assuming, arguendo, the existence of a privilege, where 
the clergyman is initially appellant’s character witness as to her 
fitness as a mother, are not her prior conversations with him, 
dealing with the same subject, waived? 

(a) Was this not particularly so when no objection 
to such testimony was made? 

3. Was not the court’s instruction on character testimony 
fair and proper? 

(a) Did not failure to object constitute a waiver of 
any objection, particularly where appellant announced 
satisfaction with the instruction? 

4. In the light of all the evidence adduced, was not the 
clergyman’s testimony exculpatory? 

5. Where the facts disclosed that municipal authorities in- 
vestigating a fire hazard complaint in appellant’s basement, 
knocked on her door; that they were informed by appellant’s 
child that he could not open the door because he was chained; 
that through a window they saw the shackled youngster; were 
not the authorities in making an entry to release the child, 
entitled to do so without a warrant? 

6. Were not the chains admissible into evidence? 

(a) Was this not particularly so when no objection 
to their admission was made, and was not such evidence 
purely cumulative of uncontradicted testimony as to the 
existence of the chains? 

7. Was not the instruction on intent clear and proper? 

(a) Did not failure to object constitute a waiver of 
any objection, particularly where appellant announced 
satisfaction with the instruction? 
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COUNTERSTATEMENT OF THE CASE 


On January 22, 1957, a two count indictment was filed in the 
District Court charging appellant with violations of D.C. Code, 
22-901 (Cruelty to Children) (Crim. No. 60-57) (J. A. 1). A 
plea of not guilty was entered on January 25, 1957 (J. A. 1). 
On February 4, 1957, appellant filed a motion to suppress (J. A. 
2), and on March 15, 1957, the motion was denied (R. 352), 
Trial by jury commenced on May 28, 1957 (J. A. 6), and on 
May 31, 1957, appellant was found guilty as indicted (J. A. 2). 
On September 6, 1957, appellant was sentenced to a term of 
imprisonment of from six to eighteen months on each count, 
the sentence on Count Two to take effect at the expiration of 
the sentence imposed on Count One (J. A. 3). This appeal 
followed (J. A. .4-5). é 

Dhe trial 
_ At about 1: 45 P. M. an November 6, 1956, Officer Lewis D. 
Crooke of the Metropolitan: Police Department, in company 
with Fire Marshal Paul J. Poremsky, went to premises 12154 
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C Street Northeast, in the District of Columbia (J. A. 6, 39), 
pursuant to a complaint from a Mr. Vorbeck (J. A. 39). The 
complaint, according to appellant’s later testimony, was based 
on an apparently serious fire hazard existing in the basement 
of the house due to leaking gas jets (J. A. 60-61). In carrying 
out their investigation, both men approached the rear door of 
the premises in question, and knocked on it (J. A. 7, 39). A 
child (who later proved to be appellant's six year old son, 
Frank) (J. A. 8) answered, and stated that he could not come 
to the door because he was chained (J. A. 7, 13, 39-40). Officer 
Crooke then proceeded to a patrol box and called his command- 
ing officer (J. A.7, 40). 

Apparently, sometime between the call and the arrival of 
Captain Lewis B. Peters upon the scene, & conversation took 
place between the young boy, Officer Crooke, and the Fire 
Marshal. Officer Crooke testified, that the back window was 
covered by tissue paper, and that he requested the child “to 
push the paper away” (J. A. 7, 13). Thechild did so (J. A. 15), 
and at that point both Officer Crooke and Mr. Poremsky saw 
that Frank Mullen was, in fact, chained (J. A. 14, 40). 

On. arriving, Captain Peters proceeded to the rear -of the 
premises, and “through an unobstructed window pane” (J. A. 
16) he observed Frank Mullen with chain “around one of his 
ankles”, and a small girl (Frank’s younger sister, Mary) with 
a chain attached to her ankle (J. A. 17). The Captain then 
supervised the opening of a closed but unlatched window, send- 
ing one officer through it, to open the back door (J. A. 10-11, 
14-15, 17, 40). | 
~ On entering the room, the officers observed that Frank 
Mullen was chained about the ankle, with the other end of the 
chain attached to the metal frame of a day bed (J. A. 8, 17). 
The chain was apparently linked together by means of a lock 
(J. A. 17). Mary Mullen (a child about two or three years of 
age) (J. A. 8) also had a chain about her leg, but not anchored 
to any other object (J. A. 8, 17). A lock and key, not in use, 
was‘found, but no key to fit the lock securing the chain on 
Frank Mullen was discovered (J. A: 17): At this point Captain 
Peters dispatched the scout car to a nearby hardware store for 








bolt cutters (J. A. 9, 18). On the scout car’s return; the chains 
were cut from each child’s ankle (J. A. 9, 18). 

Frank Mullen wasieaillad/-ag in Goivokamentt viitcced“anaoee 
qualified by the Court (J. A. 18-21; See also J. A.81). During 
the first part of his examination the boy testified that he had 
been chained, but that he could not remember who had chained 
him (J. A. 22). The’ boy further stated that he could not 
remember who had chained his sister (J. A. 22): ‘After a 
brief interval of questioning by the Court, however} the’ child’ 
explained that his‘mother had’ told him to put on 'the chain, 
and then left for downtown (J. A. 25, 28-29; 32). At that 
time, according to the boy, his younger sister was also chained 
by him and,.after seeing him do s0; his mother left the prem- 
ises. (J. A. 26). The following coticcus, then ook place on 
cross-examination (J. A. 27): : 


Mr: EpMonp. How | anany keys do you have, do you 
remember? = 

Frank Mou.en. Only one. 

Mr. Epmonp. Where do you keep that? 

Franz Mouten. And the other key I have to this, 
I ain’t got it. 

Mr. Epmonp. Where is it? 

Frank Mouuzzn. I don’t know. I didn’t give the big 
key that belonged to this lock. I had the little key 
that belonged to Mary’s lock. 

Mr. Epmonp. You had the key that belonged to 
Mary’s lock? 

Frank Muuien. Yes. 

Mr. Epmonp. What about the lock that was on you? 

Frank Mottin. I didn’t have the key.. I was try- 
ing to pull it off so I could get a drink of water. I was 
thirsty, and I told Mary to get a drink of ‘hot water 
and she took hot water and then I drunk it and I told 
her to put it back in the: kitchen and she put it back 
in the kitchen and I put the chain back on. »« 

The child later explained that his mother had taken the 
key to his lock but had left the key to Mary’s lock with him 
(J. A. 32). Frank, however, requested his mother to leave 
his key but she refused (J. A. 32). The boy also corroborated 
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the earlier testimony of the police officers:in testifying, that he. 
told them he could not open the door. because he was chained 
to the-bed.(J. A. 33).. The child also stated that Mary could 
not.open the door at.all, so that the police had to enter by 
the window.(J..A.33). 

The prosecutor then approached the bench, and imformed: 
the Court, that three.or four weeks prior to trial the boy had: 
told him that his mother had chained him (J. A. 35) and, 
apparently, that. woman from Junior Village had received. 
similar information (J. .A.-21, 35). The following testimony 
was then elieited.(J..A. 38) : 

Mr. Bracewett. Did you tell Mrs. Duncan (of 
Janior Village) that your mother told you to say that 
you tied yourself up and you would be able to go home. 
today? Tell me the truth, Franke. 

Franx Mutizn. My mama chained me. 

Mr. Brackwetu. Your mommy chained you? 

Frank Motten. Yes. 


° * e * * 


Mr. BuLacK WELL. And after she chained you what did 
she do? 
Frank Mouuten. She went downtown. 


* * * ° * 


Mr. Epmonp. Frank, did.anybody teH you tosay that 
your mother chained you? Don’t-be afraid. 

Franx Mouien. Nobody. 

Mr. Epmonp. Nobody told you? 

Franx Mouuizn. No. 

Mr: Epmonp. You just said that? 

Feanz Moiizn. Yes. 

Mr. Epmonp. That is true? 

Franx Moitan. Yes. : 

Mr. Epmonp. Didn’t you say you chained yourself 
too? 

Frawx Muitan. My mama chained me. 

. _, Mr. Enmonp. Did youchain yourself also? 
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The chains were offered and received: imiewidence;without 
objection (J. A. 41, R. 95-96). 

Testifying on behalf of appellant. was her: father, Edwin R. 
Phillips (J. A. 42). -- The witness stated that he: had seen:the 
children playing with the chains, but that they were not tied 
(J. A. 45, 48). Asked if he had seen any keys, Mr: Phillips 
replied that he was “half blind” (J. A. 46),-and couldn’t see 
any. On cross-examination, however, Mr. Phillips stated: that 
Frank was chained, but that he did not know who had chained 
the. child (J. A. 48). The witness then. changed his. story, 
again, and denied that the boy was chained (J.A.48). 

A long line of character witnesses were then. called. byap- 
pellant, some of: whom qualified, while others were unable to 
do so2 Among those.called by appellant, and qualifying, was 
the Reverend John Scherzer, pastor of St. Mathews Lutheran 
Church (J. A. 50). The minister testified, that, among “the 
Sunday school teachers who are teaching her children in our 
Sunday school * * * (t)hey are of the opinion that she is a 
kind and affectionate mother” (J. A. 51). 

Following his testimony, and during the noon recess, the 
clergyman went tosee the trial judge and spoke with him (J. A. 
71). Counsel were then apparently advised in chambers that 
the minister would be recalled'as a witness by the Court (‘J.:A: 
71, 84). On resuming the stand, the Reverend Scherzer testi- 
fied that in all his observances he had “never had the slightest 
reason to suspect that the children were maltreated or abused”, 
and that “(t)here always seemed to be a happy relationship 
between the children and the mother, and the mother and the 
children” (J. A. 72). The minister went on to say that they 
responded readily to her requests for behavior; that they 
obeyed; and that “(t)here seemed to be, Your Honor, a close 
attachment between the children and the mother, and the 
children to their mother” (J. A. 72). 


2 Doris Hollingsworth (R. 96-102) ; Rebecca Stanton (R. 102-107) ; Daniel 
¥. Bromwell (R. 108-115) ; Jane Williams (R. 115-119) ; Geneva Werts (R. 
119-120) ; Willie Werts (R. 120-123) ; Ida Cooper (R. 123-125) ; Annelies 
Ritter (R. 126-128) ; Ida Holiday (R. 128-130) ; H. H. Rosenthal (R: 176— 
177) ; Catherine Scheuch (BR. 181-187) ; Phillip Meighan (R. 188-190). 
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During the prior summer, however, the children had re- 
ported to their teacher, concerning an absence from class, that 
they had been unable to attend because their mother had 
chained them (J. A. 72). This was made known to the 
Reverend Scherzer by the teacher (J. A. 72). A parish worker 
visited the home and reported that she had seen the chains 
(J. A. 72). Subsequently, after appellant’s arrest, she visited 
the clergyman in his office, and wanted to know if she could 
come to communion (J. A. 72). Appellant was informed that 
she could not, so long as there was any suspicion of her chil- 
dren being mistreated (J. A. 72). Appellant then admitted 
that she had chained the children “with the explanation that 
she did it for their protection—that she could not leave home 
even for a short while without securing the children because 
she was afraid that people would do them harm or that they 
would walk off” (J. A. 72-73). On being reprimanded, appel- 
lant then stated, according to the minister (J. A. 73): 


What is a mother to do when the children are hungry, 
need bread and milk? 


Apparently commenting or reflecting on this statement 
which appellant had made to him on the prior occasion, and 
which he had just recounted, the Reverend Scherzer stated 
to the Court and jury (J. A. 73): 


She must leave them to get something, and she came 
to our place many times to ask bread for the children.” 


Testifying in her own behalf, appellant stated that she had 
bought chains as a precaution against theft of toys belonging 
to the children (J. A. 56, 60, 69). She testified that she had 
seen the children with locks and chains on them, apparently 
while playing, but denied ever going away while they were so 
chained (J. A. 63-64). She further denied that she had even 


* When instructing the jury, the Court stated in part (J. A. 88): 

“She says she did not chain the children at all. But if you disbelieve 
her and believe that she did in fact chain them, but for their protection, 
then you must ask yourselves whether having done so she acted reasonably 
under the circumstances or whether it was unreasonable and dangerous. 

“In one case it wouldn’t be abuse or maltreatment. In the second case 
it would be.” [Emphasis supplied.] 
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chained the children (J. A. 63). At one point in her testimony 
she insisted that her father had excellent eyes (J. A. 67), al- 
though he had previously testified that he was half blind 
(J. A. 46). On being asked whether or not she had told Judge 
Scott of the Municipal Court, on November 7, 1956, that she 
had chained the children to protect them, appellant replied, 
“No, never, never” (J. A. 69). 

Two witnesses, police woman Jane T. Rich and officer Lewis 
D. Crooke, were called in rebuttal (J. A. 73, 78). Each testi- 
fied, that they were present in Municipal Court on November 
7th, and heard appellant state to Judge Scott that she had 
chained the children for their protection from the man who 
lived downstairs (J. A. 75, 78). According to police woman 
Rich, appellant told Judge Scott that “the man who lived 
downstairs had threatened the children because they ran across 
the floor” (J. A. 75). 


STATUTES INVOLVED 


Title 22, District of Columbia Code (1951 Edition) Section 
901, provides: 


Cruelty to Children.—Any person who shall torture, 
cruelly beat, abuse, or otherwise wilfully maltreat any 
child under the age of eighteen years; or any person, 
having the custody and possession of a child under the 
age of fourteen years, who shall expose, or aid and abet 
in exposing, such child in any highway, street, field, 
house, outhouse, or other place, with intent to aban- 
don it; or any person, having in his custody or control 
a child under the age of fourteen years, who shall in 
any way dispose of it with a view to its being employed 
as an acrobat, or a gymnast, or a contortionist, or a 
circus rider, or a rope-walker, or in any exhibition of 
like dangerous character, or as a beggar, or mendicant, 

_or pauper, or street singer, or street musician; or any 
person who shall take, receive, hire, employ, use, ex- 
hibit, or have in custody any child of the age last named 
for any of the purposes last enumerated, shall be 
deemed guilty of a misdemeanor, and, when convicted 
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-.” thereof, shall be subject to punishment by & fme-of net 
more than two hundred and fifty dollars, or by im-' 
prisonment for-a term not exceeding two years, or both.: 

Title 14, District of Columbia Code (1951 Edition, Supp. 
VI), Section 308, provides: ae 
Testimony of physicians—Inapplicable in criminal 
cases. 

In the courts of the District of Columbia no physi- 
cian or surgeon shall be permitted, without the con- 
sent of the person afficted, or of his legal representative, 
to disclose any informati , confidential in its nature, 
which he shall have acquired in attending & patient 
in a professional capacity and which was necessary to 
enable him to act in that capacity, whether such in- 
formation shall have been obtained from the patient 
or from his family or from the person or persons in 
charge of him: Provided, That this section shall not 
apply to evidence in criminal eases where the accused 
is charged with causing the death of, or inflicting inju- 
ries upon a human being, and the disclosure shall be 
required in the interests of public justice: Provided 
further, That this section shall not apply to evidence 

the mental competency or sanity of an ac- 
cused in criminal ‘trials where the secused raises the 
defense of insanity, or in the pretrial or posttrial pro- 
ceedings involving any criminal case where a question 
arises concerning the mental condition of an accused 

or convicted person. 
Title 14, District of Columbia Code (1951 Edition), Section 


during the marriage. 
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-’ Rule 30, Federal Rules of Criminal Procedure, provides: 
Instructions.—At the close of the evidence or at such 
- earlier time’ during: the trial as the. court reasonably 
directs, any party may file written requests that the 
court instruct the jury on the law-as ‘set forth in the 
requests. At the same time copies of such requests 
shall be furnished to adverse parties. The court shall 
inform counsel of its proposed action upon the requests 
prior to their arguments to the jury, but the court shall 
instruct the jury after the arguments are completed, 
No party may assign as error any portion of the charge 
or omission therefrom unless he objects thereto before 
the jury retires to consider its verdict, stating distinctly 
the matter to which he objects and the grounds of his 
objection. Opportunity shall be given to make the 
objection out of the hearing of the jury. 


SUMMARY OF ARGUMENT 


' Communications between a clergyman and a penitent were 
not privileged at common law, and in the absence of legislative 
recognition, are not privileged today. .No statute reeognizing 
the privilege exists in the District of Columbia. Therefore, 
the testimony of the clergyman concerning communications 
between himself and appellant was admissible. 

Assuming, arguendo, the existence of such a privilege, when 
appellant. called the clergyman to testify on her behalf as a 
character witness, after having communicated information to 
him bearing directly on the question of her character and repu- 
tation as a kind and affectionate mother, the privilege was 
thereby waived, and the clergyman free to testify as to all mat- 
ters, pertaining to such character and reputation, including 
those contained in the communications. In addition, no objec- 
tion was made to such testimony at the trial. 

The court’s instruction on character testimony was proper, 
fair, and no objection to it was made below. Any objection to 
the instruction was thereby waived. 

The testimony of the minister, that in all of his observances, 
the relationship between appellant and her children was a close 
and happy one; that the children did not appear maltreated or 
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abused; and that she had chained the children only for their 
protection from harm while she sought food for them, was testi- 
mony exculpatory in nature and helpful to appellant. 

The police had a right and a duty to enter the premises with- 
out s warrant, after an apparent complaint that.a serious fire 
hazard existed from leaking gas jets in the basement, and ap- 
pellant’s young son was observed, inside the house, in chains. 

The chains were properly taken by the police, since a con- 
tinuing misdemeanor or felony was being committed in their 
presence. They were introduced into evidence without objec- 
tion, and were merely cumulative in light of the uncontradicted 
testimony at trial as to their existence. 

The instruction on intent was proper, fair, and no objection 
to it was made below. The present objection to the instruction 
may not be raised for the first time on appeal. 

ARGUMENT 
L. No clergyman-penitent privilege exists in this jurisdiction. 

The Reverend Scherer’s testimony, therefore, was not 

privileged 

It is unanimously agreed by the authorities, that under com- 
mon law there was no privilege as to communications to @ 
spiritual adviser, and that no privilege exists today unless 
recognition is specifically given by statute. 8 Wigmore § 2394 
(8rd Edition); 97 C. J. S. Witnesses § 263; 58 Am. Jur., 
Witnesses § 531; 22 ALR 2d 1152. To the same effect is the 
holding in the case of State v. Morehouse, Ct. of Errors and 
Appeals of New Jersey 117 Atl. 296 (1922), where the court 
said (P. 300): 

Assuming that Maj. Niederbuehl (Salvation Army) 
was 4 priest or clergyman, of which there is no evidence 
in the record, the defendant’s statement to him was not 
privileged. No privilege of this nature existed at com- 
mon law. Wigmore on Evidence, § 2394. There is no 
statute in Jersey bestowing such a privilege. Bahrey v. 
Poniatishin, 95 N. J. Law, 128, 112 Atl. 481. The state- 
ment made by the defendant to Maj. Niederbuehl was 
admissible. Secours 
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In some few reported cases, a single judge has shown re- 
luctance to compel the disclosure of such communication, and 
has declared for the privilege. Wigmore on Evidence, supra, 
at page 843, citing, inter ala, Attorney-General v. Briant, 15 
L. J. Exch. 265, 271 (1846); R. v. Griffin, 6 Cox Cr. 219 (1853), 
R. v. Castro, I, 648 (1874). See also 58 Am. Jur., supra. In 
this country, DeWitt Clinton, while mayor of New York City, 
declared that confessions made to a Roman-Catholic priest 
were inadmissible, and refused to compel testimony from the 
clergyman who had been called as a witness by the prosecution. 
People v. Phillips, Court of General Sessions of the County of 
New York (1817), as contained in 1 Cath. Lawyer 199 (1955). 
But in 2 similar case following upon the heels of Phillips, supra, 
the court declared that “admissions” made by a prisoner to @ 
minister of a Protestant church were admissible. People v. 
Christian Smith, 2 City Hall Recorder (Rogers), 77 (N. Y. 
1817). As a result of this holding in the Smith case, the New 
York legislature in 1828, passed legislation, enlarging the hold- 
ing in the Phillips case to clergymen of all denominations. See 
1 Cath. Lawyer, supra, at page 213. See also New York Civil 
Practice Act., Section 351. 

Today, it appears that well over half of the states have given 
statutory recognition to the privilege, but no line of authority 
has been found supporting the view that any declaration by @ 
court, refusing to compel a clergyman to testify as to such 
communications, establishes a clergyman-penitent privilege in 
that jurisdiction. Indeed, the rather sizable number of oases 
contained in 22 ALR 2d 1152-1160, in which the question of 
the privilege is discussed, deal almost exclusively with juris- 
dictions which have adopted statutes recognizing the privilege. 
See, inter alia, Re Swenson, 183 Minn. 602, 237 N. W. 589, 590 
(1931) 22 ALR 2d 1154, and cited by appellant (Br. 20). 

Appellant, in effect, is requesting that this Court give ju- 
dicial recognition to the clergyman-penitent privilege. As 
pointed out previously, the recognition of such privilege is 
matter for the legislature and not the courts. Notwithstand- 
ing the dictum of the District Court in United States v. Keeney, 
D. C. D.C. 111:-F. Supp. 233, 234, reversed on other grounds, 
94 U.S. App. D. C. 366, 218 F. 2d 843 (1954), as cited by ap- 
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pellee, it is abundantly clear that the privilege does not exist 
in the District of Columbia. A recent effort, however, was 
made to bring about its recognition. On July 11, 1957 a bill, 
Hi. R. 8470, was introduced in the House of Representatives to 
this effect. Prior to its passage in the House on August 12, 
1958, a report was submitted from the Committee on the Dis- 
trict of Columbia, H. R. Rep. No. 2520, 85th Congress, 2d Ses- 
sion (1958). The report contains the following pertinent 
language: 

The purpose of this legislation is to prohibit the ex- 
amination in the District of Columbia courts of any 

- priest, clergyman, rabbi, or other minister of any re- 
ligion in connection with any communication made by 
or to him in his professional capacity without the con- 
sent of the parties to such communication. 

Under existing law in the District of Columbia phy- 
sicians are the only professional people who are speci- 
fically exempt from testifying in regard to information 
obtained in their professional capacity; this does not 
apply in criminal cases where the accused is charged 
with causing death or personal injury. 

Many other jurisdictions have made information ob- 
tained by ministers of religion a privileged matter and 
do not require such ministers to disclose in court con- 
fidential communications. 

Under common law, the following rule has been fol- 
lowed unless statutes have been enacted to the con- 


Under the Common law, communications to 
clergymen or other church or ecclesiastical officers, 
are not privileged, although judges have been re- 
luctant to compel the disclosure of such communi- 
cations; that rule still obtains except insofar as it 
has been changed by statute (58 Am. Jur. 296; see 
also 22 A. L. R. 2d 1154 citing cases). 

In view of a recent ease in the District of Colum- 
bia * * * McArthur v. McArthur, * * * a case in 
which 2 minister was required to testify, it was felt that 
the ability of a minister of religion to be of assistance 
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to the people who come to them for help or spiritual 
guidance would be seriously hampered without the en- 
actment of this bill. ee 

The committee recommended that the bill be passed, arid 
the House of Representatives voted affirmatively on August 
12th of this year. Apparently, the bill was then sent to the 
Senate, referred to its Committee on the District of Columbia, 
but was never reported or passed. 

This privilege, for which appellant asks recognition by this 
Court, while perhaps a worthy one, does not presently exist in 
the District of Columbia* Of course, the bill just discussed 
may again be introduced and favorably passed by both Houses 
in the 86th Congress. In any case, its ultimate adoption is 
plainly one for the Congress to determine. The testimony of 
the Reverend John Scherzer at appellant’s trial was, therefore. 
not privileged. 


IL. Regardless of the existence of a privilege the admission of 
the clergyman’s testimony was proper 


A. Had a privilege existed, it was waived 


In a rather broad manner, the first section of appellant’s 
argument appears devoted to the general proposition that the 
testimony of the minister and the ensuing instruction of the 
court on character witnesses, resulted in depriving appellant 
of a fair trial. Appellant states, however, that she “does not 
contend that the District Court was without power to call as 
its own witness a person who was not called by counsel for 
either side, but it can hardly be doubted that the utmost 
caution must be taken when this procedure is followed” (Br. 
12). [Emphasis supplied.] The record discloses, however, 
that the Reverend Scherzer was first called as a witness by 
appellant (J. A. 50). Contrary to virtually all criminal cases 
reported on the problem of clergyman-penitent privilege, the 
minister in the instant case, was not called as a witness for 
the prosecution at any time. It was appellant who proferred 


3¥For privileges given statutory recognition in the District of Columbia, 
see D. C. C., 14-308 (1951 Edition, Supp. VI) and 14-307 (1951 Edition). 
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him as a witness for her good character and reputation. In 
placing him before the court and jury, under oath, appellant 
thereby waived any privilege that might have existed regard- 
ing her prior admissions to her minister. 

In discussing the physician-patient privilege and its waiver, 
the following general comment is made at 8 Wigmore §$ 2388 
(3rd Ed.) ; at page 831: 

(eye Sr® A waiver is to be predicated, not only when 
the conduct indicates a plain intention to abandon the 
privilege, but also when the conduct (though not evinc- 
ing that intention) places the claimant in such a posi- 
tion, with reference to the evidence, that it would be 
unfair and inconsistent to permit the retention of the 
privilege. 

In section 2390 of the same work, at page 837, the author 
continues: 


(2) To call a physician to the stand, and examine 
him as a@ witness to one’s physical condition formerly 
communicated to him, is a waiver of the privilege in 


regard to all of his knowledge of the physical condition 
asked about. (citing authorities); no reasoning could 
maintain the contrary. 


In the instant case, immediately after appellant’s arrest, 
but prior to trial, she called upon the Reverend Scherzer (J. A. 
72). During the conversation that took place upon that visit, 
she made clear statements regarding the chaining of her chil- 
dren, which bore upon her character and reputation as a kind 
and affectionate mother (J. A. 72-73). After communication 
this information, as in Wigmore’s case of the physician, above, 
appellant called the clergyman to the stand, and examined 
him as a witness as to her reputation as @ kind and affectionate 
mother (J. A. 50—51). This action on the part of appellant 
is directly analagous to that of Wigmore’s physician, and 
constituted as in the case of the physician “a waiver of the 
privilege in regard to all of * © © (the clergyman’s) knowl- 
edge of the * * * (character) asked about”. As Wigmore 
concludes, “no reasoning could maintain the contrary”. 
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If appellant was thereby damaged by the court’s recall of 
the minister, apparently at his own request (J. A. 71, 84), suck 
damage resulted from testimony initiated only by appellant. 
Even at this juncture, when the court made known its inten- 
tion to return Reverend Scherzer to the stand, the record fails 
to disclose any objection to such recall. And the record is 
equally silent as to any attitude on the part of the court 
which presented appellant from developing her record on this 
point. The possibility that the objection might have been 
overruled, is not good legal cause for failing to make it, as 
suggested by appellant (Br. 13). Appellant was not denied a 
fair trial by reason of the minister’s testimony, even if it be 
considered damaging. The elicting of the truth, the whole 
truth, and nothing but the truth, under the oath adminis- 
tered to a witness proferred by appellant, cannot be‘said to 
have rendered the trial unfair. 

Insofar as that part of the instructions dealing with testi- 
mony of character witnesses is concerned, the record reflects 
an ordinary and commonplace instruction, which in no way 
centers on or highlights the testimony of the minister (J. A. 
85). It is quite possible that the jury might well have given 
added weight to the testimony of a clergyman. Undoubtedly 
that is why appellant called him in the first place. It is for 
the jury, however, to determine the question. In any. case, 
no objection to the instruction was made. Indeed, counsel 
registered his satisfaction with the instruction (J. A. 89). No 
objection having been made, therefore, appellant may not now 
assign as error any portion of the charge or omission there- 
from. Rule 30, Federal Rules of Criminal Procedure. Af- 
firmed, sub silentio, Grant v. United States, 102 U. S. App. 
D. C. 418, 254 F. 2d 337 (1958). See also Pitts v. United 
States, 99 U.S. App. D. C. 63, 237 F. 2d 217 (1956) ; Wyche v. 
United States, 90 U. S. App. D. C. 67, 193 F. 2d 703, 704 
(1951), cert. denied, 342 U.S. 943, 96 L. Ed. 702, 72 S. Ct. 556 
(1952), reh. denied, 343 U.S. 921, 96 L. Ed. 1344, 72 S. Ct. 
773 (1952). 
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B. The testimony of the clergyman was exculpatory in nature 


When instructing the jury, the court stated in part (J. A- 
88): 


mine then, 
been, was it abuse and 


* ° * * bd 


She says she did not chain the children at all. But if 
you disbelieve her and believe that she did in fact chain 
them, but for their protection, then you must ask your- 
selves whether having done so she was acting reason- 
ably under the circumstances or whether it was un- 
reasonable and dangerous. 

In the one case it wouldn’t be abuse or maltreatment 
In thesecond case it would be. 

_ Preceding this instruction, testimony had been given by & 
police officer, 2 police Captain, and a Fire Marshal, that ap- 
pellant’s two children had been found in chains (J. A. 8-9, 
14, 16-18, 40). The six-year-old son of appellant testified 
that his mother had told him to chain himself (J. A. 25-32), 
and then stated that it was she, who in fact, did the chaining 
(J. A. 38). In the light of this testimony, appellant denied 
ever chaining her children (J. A. 63), and further denied that 
she had admitted before the Municipal Court that she had 
chained the children to protect them (J. A. 69). Two wit- 
nesses were then called in rebuttal, and testified that appel- 
lant had made such a statement before Judge Scott the day 
following her arrest (J. A. 75, 78). : 

It can hardly be doubted, that in the light of such testi- 
mony, the jury was con inced that appellant had, in fact, 
chained her children. However, under the court’s careful in- 
struction, they had then to find that appellant, under all the 
circumstances in the situation with which she was confronted, 
had acted unreasonably. The only evidence which in fact, 
placed circumstances before the jury from which they could 





ww 


possibly have found reasonableness on appellant’s part in 
chaining ber, children, was that.of her minister, the: Reverend 
John Scherzer. .On returning te. the stand. he told the Court 
and jury, that-in all.his-observances of appellant and her chil- 
dren, he “‘never had the slightest. reason to. suspect that the 
children were maltreated or abused” (J..A.72). The-clergy- 
man stated that there always seemed to -be a.close.and happy 
relationship. between mother .and children (J. A. .72). After 
discussing the.conversation he had -with -appellant after her 
arrest, and appellant’s statement that she chad chained. the 
children, the minister then offered evidence helpful to.appel- 
lant in-restating appellant’s reason for her action (J..A. 73): 
(Syhe (felt that) she could not leave the homeeven 
for a short while without securing the children because 
she-was afraid that people would:do them harm or that 

they would walk off. 


* * id e 2 


She.told me, “What is a mother to do when the chil- 
dren are hungry, need bread.and milk?” 


Reverend, Scherzer then went en to say, apparently refiect- 
ing. on this statement which appellant had made to him, and 
which he ‘had just recounted for the court and jury (J. A. 73}: 


She must leave them to get something, and she came 
to our place many times to ask for bread for the children. 


Sueb testimony cannot be.regarded.as harmful,.end provided 
an alternative basis for acquittal by the jury. Indeed, appel- 
lant in her brief, appears to agree (Br: 28). 


Til. The entry by the police and their taking of the chains was 
proper 

‘Appellant placed great emphasis on the failure of the police 
to obtain a warrant of any kind prier te entering appellant's 
home.’ The ‘record Jeaves ne room for doubt that, in ap- 
proaching ‘appelant’s premises, ofmeer Crooke and the Fire 
Marshal were not bent onsome imtended search ‘to justify an 
arrest of appellant. Apparently, igecerding to appellant's 
testimony (J; A.°60-61), taken in context with the testimony 
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of officer Crooke (J. A. 6) and the Fire Marshal (J. A. 39), the 
visit had been prompted by information received by the fire 
department, that a rather serious fire hazard existed in the 
basement of the premises in question, due to leaking gas jets 
(J. A. 60-61). Knocking on the door of the premises, both 
men were informed by little Frank Mullen that he could not 
open it because he was chained (J. A. 7, 13, 39-40). A short 
interval later, the child ripped away tissue paper covering ‘a 
window, and officer Crooke and the Fire Marshal saw that the 
boy was, in fact, chained (J. A. 14, 40). 

A warrant, obviously, could serve no purpose here. Entry 
was made, not to search (nor does the record disclose any 
search), but to free two chained children. A search warrant 
was hardly necessary to search for the shackled youngsters, so 
clearly visible to the naked eye. It is also obvious, that the 
procurement of an arrest warrant would have been an equally 
useless and foolish gesture. Here, then, was a situation, sur- 
rounded by “circumstances * * * so exceptional as to dispense 
with the necessity for * * * a * * * warrant.” Woodward 
v. United States, —— U.S. App. D. C. —, 254 F. 2d 312, 313 
(1958). Clearly the function of police officers is not limited to 
the apprehension of criminals alone, but extends to innumer- 
able situations calling for the protection of lives as well. 

While the entry, as stated above, was made to free the chil- 
dren, it is no less clear that a crime was being committed in the 
very presence of the police on beholding the condition of the 
boy. Appellant argues that, “If a crime had been committed 
it was when the children were bound and this was well before 
the officers arrived on the scene” (Br. Footnote 12). The 
crime, being that of cruelty to children, did not end after the 
initial shackling. Cruelty began at that point and continued 
on during the entire period of chaining. The offense was thus 
a continuing one, and remained so during the period of ob- 
servation and eventual entry. 

Under all the circumstances, therefore, “(w)hether the 
crime charged is a misdemeanor because so designated by * * y 
(Title 22, section 901), or is a felony because punishable by 
imprisonment for more than one year, see 18 U. S. C. §1 
(1952), * * * what the officers saw justified them in mak- 
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ing * * * (theentry) ‘without warrant.” Coleman v. United 
States, 94 U. S. App. D. C. 311, 312, 215 F. 2d 681, 682 (1954). 
The taking of the chains then was not only proper, but their 
unobjected introduction into evidence (J. A. 41, R. 95-96), 
was merely cumulative in light of uncontradicted testimony as 
to their existence by Government witnesses (J. A. 8, 14, 17, 
25-32, 38) as well as the testimony of appellant (J. A. 56, 60, 
69). 


IV. The instruction on intent was adequate and clear 


‘Appellant first complains that the trial court committed 
error in instructing the jury that they were to determine 
whether or not the children were abused or maltreated, under 
all the circumstances surrounding or confronting both appel- 
lant and the children, whatever appellant's motive may have 
been. Motive here is immaterial, for motive does not make 
an otherwise innocent act criminal, nor is good motive a de- 
fense for the commission of an act otherwise criminal 1 
Wharton’s Criminal Law and Procedure, § 64 (1957 Edition). 

So far as intent is concerned, the court instructed the jury 


(J. A. 86), that appellant was charged with having “torture(d), 
abuse(d), and otherwise wilfully maltreat(ed)” her children. 
(Emphasis supplied). The court, after explaining that the 
word torture was inapplicable in the case, and that the jury 
should only concern itself with the words “abuse” or “maltreat- 
ment” (J. A. 87), then instructed as follows (J. A. 87): 


If you find that she did not chain these children * * * 
but maybe ‘had the chain there for another use but 
also for the children to play with, that‘is the end of the 

- matter. Sheisnot guilty of either count. - Orhs 

If you decide she did chain either of the children *.* * 
I think, you go another step and ask why did she do it? 
What were the circumstances which caused her to do it? 
And what were the circumstances existant at the time 
she did it? How long were they chained? Was there 
danger to them in the fact of chaining? * * * 

In short, you consider, if you believe she did chain 
them all the circumstances surrounding it. 


* * 2 2 * 
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She says she did not chain them at all. But. if you 
disbelieve her and believe that she did in fact chain 
them, but for their protection, then you must ask your- 
selves whether having done so she was acting reason- 
ably under the circumstances or whether it was un- 
reasonable and dangerous. 

In the one case.it wouldn’t be abuse or maltreatment. 
In the second case it would be. 


It is submitted, that the instruction recited above is both 
adequate and clear on the question of intent. In addition, 
jury consideration of appellant's intent in chaining the chil- 
dren was rather effectively blocked by appellant, in her cate- 
gorical denial of ever having chained the children for any rea- 
son (J. A. 63). In so doing, against the background of all the 
other evidence of guilt on chaining, adduced, and with full per- 
sonal knowledge’of her conversation with her minister, appel- 
lant took a position adverse in nature to the only reasonable 
testimony available for acquittal. 

In spite of this, the court, by way of its instruction, presented 
to the jury an opportunity for consideration of the rather ex- 
culpatory testimony of the Reverend Scherzer discussed pre- 
viously. Indeed, this is without much doubt the reason trial 
eounsel took no objection to it, but rather announced his satis- 
faetion (J. A. 89). In any case, no objection having been 
made, appellant may not now assign as error aly portion of the 
charge or ommission therefrom. Rule 30, Federal Rules of 
Criminal Procedure. Grant v. United States, supra; Pitts v. 
United States, supra; Wyche v. United States, supra. Finally, 
the evidence against appellant was, as indicated above, quite 
strong. Under such circumstances, this Court should not ex- 
ercise ‘its discretion to consider possible defects in the instruc- 
tions not called to the attention of the trial court. Gray v. 
United States, —— U.S. App. D.C. —— (No. 14,359; decided 
October 3, 1958). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Outver GASscH, 
United States Attorney. 
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